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ART. I—ESSAY ON MORTGAGES. 


|'The unpublished law papers of the late Chief Justice Parsons, 

msisting of essays on legal topics, opinions delivered as coun- 
se], and also some judicial opinions, have been put into our 

inds, with the liberty to use them in the pages of the Jurist. 
We shall, from time to time, present our readers with such as 
ippear to be of the most interest. We feel assured that the 
profession will be glad to see the remains — fragments though 
ey may be —of that great legal mind, which shed such a 
ustre on his own state, and influenced so strongly the juris- 
pradence of the whole country. ‘The present essay is a sample 
of his writings relating to law, prepared with a view of assisting 
himself in his professional and judicial labors, and perhaps also, 
of publication. ‘The appearance of distinct treatises on most 
f their subjects has lessened their value, as sources of instruc- 
tion, though they cannot fail to be regarded as interesting illus- 
trations of the legal talents and learning of their author. It is 
well known, however, that the law — jealous mistress as she 
is — held but a divided power over his studies. His papers 
on the Greek language and mathematics show a remarkable 
proficiency in both these difficult departments of learning. His 
acquisitions in these and in the law, at the same time, call to 
mind the similar attainments of Fearne ; though the latter felt 
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obliged, when he applied himself seriously to the study of the 
law, to give to the flames the Greek and mathematical books 
in which he had so much delighted ; whereas, Chief Justice 
Parsons continued an active student of these during his most 
arduous judicial labors. It may be interesting to refresh the 
memory of the reader by the dates of Chief Justice Parsons’ 
life. He was born 1750; made Chief Justice of Massachusetts 
May 26, 1806; died October 30, 1813. 

This essay will bring to mind one on the same subject by 
Judge Trowbridge, an able predecessor and instructer of Chief 
Justice Parsons, which is published in the supplement to the 
Sth vol. of Mass. Rep. Eps. Jur.] 


A MORTGAGE is a conveyance of land or otlier real estate on 
condition, that upon the payment of a sum of money or upon 
the performance of some contract or agreement the conveyance 
is to become void. 

This conveyance may be of an estate to hold in fee-simple, 
or for any less estate, and must be by deed acknowledged and 
recorded, unless it be for a term not exceeding seven years. 

He who makes the conveyance is called the mortgagor, 
and the person to whom the conveyance is mace is called the 
mortgagee. 

The condition may be a part of the deed, or it may be ii.- 
dorsed on it, or it may be contained in a separate bill of defeas- 
ance executed at the same time with the deed. 

The deed may contain a provision, that until the condition 
be broken the mortgagor shall continue in possession and re- 
ceive the profits without accounting for them to the mortgagee. 

Or the deed may provide, that the mortgagee shall not take 
or intermeddle with the profits until the condition be broken. 

But generally no provision is contained in the deed respect- 
ing the possession and profits, before the condition is broken. 

In the first case the mortgagor is a termor for years, and 
his term expires on the breach of the condition, the provision 
in the deed operating as a demise of the land to him until the 
condition be broken. 


In the second case the mortgagor is considered a tenant at 
will and not as termor. The provision in the deed does not 
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Operate as a demise, but it precludes the mortgagee from deter- 
mining his will before the condition be broken. The effect, 
therefore, of the provision in this case, is as beneficial to the 
mortgagor, as the provision in the first case. 

In the third case, where there is no provision respecting the 
possession and profits, the mortgagor is said by Lord Mansfield 
to hold strictly at will, and as not having the privileges which 
tenants at will generally have: for he may be ejected without 
notice, and is not entitled to the emblements. Perhaps, he 
more nearly resembles a tenant at sufferance, who may be 
ejected without notice, who is not entitled to the emblements, 
and whom the mortgagee may consider as his tenant or as a 
disseizor at his election. 

The mortgagee may be defeated at law by performing or by 
tendering performance of the condition according to the tenor 
and effect of the deed. This is a right subsisting at law ; and 
if the mortgagee be in the actual possession of the estate mort- 
gaged at the time of the performance or tender, and will not 
restore the lands to the mortgagor, he may enter upon the 
mortgagee, and then bring his writ of entry, against him who 
after such entry is a disseizor. 

After the condition is broken the estate may be redeemed 
by making or tendering satisfaction of the mortgage at any time 
before the expiration of three years, after the mortgagee or his 
assignee shall have lawfully entered and obtained the actual 
possession of the estate mortgaged for the condition broken. 

The right to redeem the mortgage, after the condition is 
broken, is called the equity of redemption: although for some 
purposes the right to perform the condition at law, is considered 
also as an equity of redemption. 

When satisfaction of the mortgage is made or tendered after 
the condition is broken, and the mortgagee shall refuse to re- 
store the possession, the mortgagor or his assignee cannot enter, 
and afterwards bring his writ of entry, but as the right to redeem 
after the condition is broken is in equity and not at law, so the 
remedy is by a bill in equity and not by an action at law. 

If satisfaction of the mortgage shall not be made or tendered 
before the expiration of the three years, after the mortgagee or 
his assigns shall have lawfully entered and obtained the actual 
possession of the estate mortgaged for the condition broken, 
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then the right in equity to redeem is lost ; and the mortgage: 
or his assigns shall hold the estate absolutely, and discharged 
of the condition. 

On this event the equity of redemption is foreclosed, anc 
the mortgagor or his assigns have no longer any interest at lav 
or in equity to the estate mortgaged. 

As the most usual mortgages in this state are mortgages 11 


fee-simple conditioned to be void on the payment of a sum of 


money by a certain day, without any provision respecting the 
actual possession or the profits, before the condition shall be 


broken, this kind of mortgage will be the principal subject ot 


the following observations. 


Of the Title of the Mortgagee. 


Immediately after the execution of the mortgage deed, in 
which are contained no agreements respecting the possession 
or profits, the mortgagee is seized of the estate in fee-simple 
subject to have his estate defeated, by the performance of tlie 
condition or the satisfaction of the mortgage, and he is called by 
Littleton, tenant in mortgage ; and until the mortgage be satis- 
fied he has all the rights and powers incident to an estate in 
fee-simple absolute. 

Therefore the mortgagee may at any time take possession of 
the mortgaged estate by a peaceable entry, or he may elect to 
consider the mortgagor and all in possession claiming under 
him as disseizors and recover the possession by action at law. 

But as to all strangers who intermeddle with the estate, not 
claiming under the mortgagor, the mortgagee is considered as 
a tenant in fee-simple absolute, because no person but the 


mortgagor or he who claims under him, can avail himself of 


the condition. 

The mortgagee seldom takes possession before the condition 
is broken, unless to prevent waste or unless the interest be 
not paid. 

In either of these cases it is reasonable, that the mortgavee 
should exercise his right of taking possession. By the waste 
the estate might be so reduced in value as not to be a pledge 
adequate to the debt ; or by suffering the interest to accumu- 
late, the principal and interest might exceed the value of the 
estate mortgaged. 





rasan 





1835. ] Essay on Mortgages. 9 


It has been doubted whether the mortgagee could lawfully 
take possession of the mortgaged estate until after the condition 
was broken. ‘This doubt has arisen from the provisions of the 
several statutes, which relate to the manner of satisfying the 
mortgage, or of foreclosing the equity of redemption, and to 
explain this subject it may be necessary to review those 
Statutes. 

There is no printed ordinance of the old colony of Massa- 
chusetts, which gives to the mortgagor any relief in equity. If 
he had any relief at that period of our history, it was probably 
by petition to the general court of the colony, who constantly 
exercised judicial as well as legislative powers. ‘The act of 10 
W. 3. c. 13. enacts, that when in any real action upon mort- 
wage, the forfeiture of the estate shall be found by verdict or 
confession, the court are empowered to moderate the rigor of 
the law, according to equity and good conscience and to enter 
a conditional judgment, that the mortgagor pay to the plaintiff 
such sum as the court shall determine to be justly due thereon 
within two months after judgment entered up, for discharging 
such mortgage, or that the plaintiff recover possession of the 
mortgaged estate and execution to be awarded for the same. 

The act of 1785, November 4, revising the last recited act 
provides, that in real actions on mortgage, when the forfeiture 
is found by a jury, default, confession, or on demurrer, the 
judgment shall be conditional, that the mortgagor or his assigns 
shall pay to the mortgagee or his assigns such sum as the court 
shall adjudge due within two months from the time of entering 
up judgment, with interest, then the same mortgage shall be 
void and discharged ; otherwise the plaintiff shall have his writ 
of possession. 

By the same act of 10 W. 3. c. 13. it is enacted, that when 
any mortgaged estate has been recovered since April, one 
thousand six hundred and eighty-six, and the mortgagee or his 
assigns hath, by any ways or means whatever, entered into and 
obtained actual possession thereof for the default of the mort- 
gagors paying the money or otherwise performing the condition, 
the party to whom the equity of redemption doth belong may 
have relief by filing his bill in equity at any time before the 
tenth day of December, one thousand seven hundred and one, 
against the mortgagee his heirs or assigns: and on tendering 

1* 
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payment of the debt or damage or of such part as remained 
unpaid at the time of the entry, with reasonable costs and allow- 
ance for any disbursements afterwards laid out on the mortgaged 
estate for the advancement and bettering the same over and 
above the rents and profits as shall be settled by the court, the 
mortgagee or his heirs or assigns shall be obliged to accept the 
same, and execute a release to the mortgagor, his heirs or 
assigns, or if he refuse, the money shall ‘be brought into court 
and judgment for possession and execution awarded for the 
mortgagor, his heirs or assigns. 

And when any mortgagee shall at any time hereafter be in 
actual possession of any mortgaged estate, the mortgagor or his 
heirs may bring his suit for redemption in manner aforesaid, 
within the space of three years next after the term therein 
expired, and not afterwards. 

There being doubts as to the meaning of this last clause, it 
was explained by the statute of 12 Ann, c. 1. which enacts, 
that the said term of three years, shall be reckoned from the 
time of the mortgagee his entry into, and taking possession of. 
the forfeited estate. 

In the above cited act of 1785, November 4, c. 4, it is also 
enacted, that all mortgaged estates may be redeemed by tli 
mortgagor, his heirs, executors, administrators, or assigns, on 
paying the moneys borrowed, with interest, or on performing the 
condition, deducting the rents and profits the mortgagee or any 
under him may have received over and above the repairs and 
improvements made by him, under the mortgagee or some per- 
son claiming under him, hath by process of law or by open and 
peaceable entry made in the presence of two witnesses taken 
actual possession thereof, and continued that possession threc 
years. 

The last act upon this subject and which is now the law of 
the commonwealth, passed March 1, 1799,c. 77. It enacts, that 
when the mortgagee or his assignee, shall lawfully enter and 
obtain the actual possession of the estate mortgaged for the 
condition broken, the mortgagor or his assignee shall have 
right to redeem the same at any time within three years next 
after such possession obtained, and not afterwards. And on 
payment or tender of the original debt and damages with in- 
terest and costs, or on performing or tendering performance of 
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any other condition or such part thereof, as was unpaid or unper- 
formed at the time of the entry, with reasonable disbursements 
and advancements over and above the rents and profits, to the 
mortgagee or his assignee within the time aforesaid, he shall 
execute and acknowledge a release to the mortgagor or his 
assignee, and on refusal the mortgagor or his assignee may 
have his bill in equity on which the court may enter judgment 
according to equity and good conscience and award execution 
accordingly. And if the mortgagee or his assignee shall refuse 
to receive the money adjudged due, or accept of such act as 
shall be judged an equitable performance, and restore the pos- 
session and execute a release, then the money being left in court 
or the other act done, judgment for possession shall be rendered 
for the plaintiff, and execution awarded: and the costs to be 
subject to the discretion of the court. 

As these acts contemplate judgment to be rendered for the 
mortgagee, only after the condition is broken, and as they limit 
the equity of redemption to three years after possession obtain- 
ed for the condition broken, it has been questioned, whether 
the mortgagee could rightfully obtain the possession either by 
suit at law or by entry until that event had happened. 

To give that effect to these statutes by implication, would 
be as repugnant to the sound rules of construction, as it would 
be unnecessary. 

The mortgagee has a remedy at law either to enforce or to 
protect his rights. These statutes were made to relieve the mort- 
gagor in equity after he had lost his remedy at law — conse- 
quently the legislature do not contemplate the situation of the 
mortgagor so long as he can save his estate by performing the 
condition. He requires no relief until the mortgaged estate has 
become absolute at law. If the mortgagee has elected to con- 
sider him as a disseizor before the condition was broken, and 
brought his action to recover seizin, the mortgagor by perform- 
ing the condition before judgment might defeat the action, or 
by performing it after the mortgagee has recovered against him 
and obtained the possession, he would have an adequate remedy 
at law. But the conditional judgment can be rendered only 
when the estate is forfeited at law: for then only is equitable 
relief necessary. Upon the same principle was the commence- 
ment of the period for limiting the equity of redemption fixed. 
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It begins when the mortgagee has obtained the possession for 
the condition broken. If the mortgagee had obtained possession 
prior to that event, the mortgagor had his remedy at law by 
performing the condition, but if he neglected the performance 
until the condition was broken, and the mortgagee obtains the 
possession for the condition broken, then the period for limiting 
the equity of redemption commences. Upon this construction 
the rights of the parties resulting from the deed of mortgage, 
remain unaffected until the condition is broken, and the mort- 
gagee being a tenant in fee-simple, holds the estate with all 
the rights incident to that tenure. When the condition is 
broken, the mortgagor may relieve himself on equitable terms. 
If the mortgagee had obtained the possession before the condi- 
tion was broken, then the making or tendering of satisfaction 
by the mortgagor within three years after the condition is 
broken, will save his estate. But if the mortgagee delays tak- 
ing possession until after the condition is broken, then he has 
the same equitable relief, until the expiration of three years 
after possession was obtained by the mortgagee. Neither 
is there any injury done the mortgagee or any unreasonable 
advantage given him. Although upon a suit to recover seizin 
after the condition is broken, execution is stayed for two 
months, yet he is paid the interest for that time, and as in 
every mortgage of real estate, the profits are considered as part 
of the pledge, so the mortgagee must account for the profits he 
may receive, whether they be taken before or after the condi- 
tion is broken, if the estate be at any time redeemed. ‘The 
statute, it is admitted, mentions the entry and obtaining posses- 
sion together for condition broken as one act of the mortgagee : 
and as he seldom enters or obtains possession until after the 
condition is broken, the language of the statutes is adapted to 
the cases which most frequently happen, without intending to 
take away a right of entry which existed at common law, by 
an implication so extremely remote. ‘The statute of 1785, re- 
quires the entry to be in the presence of two witnesses, a pre- 
caution quite unnecessary, and repealed by the statute of 1799; 
for obtaining actual possession is a fact of sufficient notoriety. 
But the presence of two witnesses was required only when the 
entry was made after the condition was broken, and not when 
it was made before. Although the statute does not expressly 
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confine the entry there mentioned, to an entry after condi- 
tion broken, yet the implication is very strong as the period 
for limiting the equity of redemption commences on that entry. 
That statute also requires the actual possession to be continued 
for three years, a provision unnecessary and repealed by the sta- 
tute of 1799. Ifa tortious disturbance or ouster by the mort- 
gagor or by a stranger would be deemed an interruption of the 
possession, that provision would have been extremely injurious, 
as the mortgagee might never be able to foreclose the equity 
of redemption, for the provision extended as well to the pos- 
session obtained by suit at law as by entry without suit. 

It may not be improper to observe, that the construction here 
given to the act of 1799, is supported by the acts of 10 W. 3. 
c. 13. and 12 Ann,c. 1. By the first of these acts, the suit 
for redemption when the mortgagee is in possession, must be 
brought within three years next after the condition is broken, 
the time limited for performing the condition being the only 
term to which that statute can refer. But by the second act, 
the three years are to commence when the mortgagee shall 
enter and take possession for condition broken. When there- 
fore, the mortgagee is in possession before condition broken, 
the suit for redemption may be brought within three years after, 
but when the mortgagee has entered and taken possession after 
the condition is broken, then the suit may be brought within 
three years after that event. 

As the mortgagee is seized of an estate in fee-simple, he 
may alien the same by deed, or he may devise the same by 
last will, or it may descend to his heirs. 

The alienee is considered as the assignee of the mortgagee, 
and. standing in his place, he has all his rights to the mortgaged 
estate, and is compellable to restore the same to the mortgagor 
on the same legal or equitable terms. But the money due on 
the mortgage at the time of the assignment, including the inter- 
est as well as the principal, is the capital in the hands of the 
assignee, to be paid with interest by the mortgagor, if he would 
redeem the estate. Yet if the assignment be made, and the 
mortgagor is ready to satisfy the mortgage before the condition 
is broken, the assignee can demand of him no more than 
could be demanded by the mortgagee. 

‘The possession of the mortgagor, and of all others claiming 
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under him, either by purchase or descent, is no impediment to 
an alienation or devise by, or a descent from the mortgagee or 
his assignee. Because the mortgagor and all who claim under 
him, cannot be disseizors but at the election of the mortgagee 
or his assigns, for, having an interest, either legal or equitable, 
in the mortgaged estate, they are entitled to the benefit of the 
conditional judgment, and to the equity of redemption until it 
be foreclosed, or to perform the condition if it be not broken. 

On the death of the mortgagee the interest which his devisee 
or heirs have in the mortgaged estate deserves a particular 
inquiry. 

It has long been the practice in chancery, in England, to 
consider contracts by mortgage as personal, and the mortgage 
money to be part of the personal estate, and the mortgaged 
estate, if not redeemed, to belong to the executor or adminis- 
trator, unless it appear from the declaration or conduct of the 
mortgagee, that his intention was different. For if it was his 
intention to change the nature of his property from personal to 
real, that intention will be regarded. While the mortgagee 
delays taking the possession and receiving the profits, the ne- 
cessary presumption is, that he considers the land as a mere 
security for his money. But when he obtains the actual pos- 
session of the mortgaged estate, the presumption is equally 
strony that it is his intention to hold the land as part of his real 
estate, in which the mortgaged money is vested, and not merely 
as a security. If, therefore, the mortgagee, having the actual 
possession, devises the mortgaged estate to his devisee in fee, 
the devisee shall have the land if not redeemed, or if redeemed, 
he shall have the money, as assignee of the mortgagee, to the 
exclusion of the executor. Also, if the mortgagee having the 
actual possession die intestate, the heirs shall hold the lands by 
descent, until redeemed, and shall not be considered as trustees 


of, or be obliged to convey them to the administrator; but if 


the lands should afterwards be redeemed, the intention of the 
mortgagor is defeated, and the administrator shall receive the 
money. 

By the act of 1789, Feb. 11, made to regulate this subject, 
this distinction is regarded. It enacts that when the mortgagee 
shall die before the recovery of setzin and possession of the 
lands mortgaged, then the debts due on the mortgage and the 
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lands mortgaged shall be considered personal assets and as a 
pledge of personal estate. And executors and administrators 
may maintain actions for the recovery of seizin and possession, 
declaring on the seizin and possession of the deceased mortga- 
gee. And on recovery the executors or administrators shall 
stand seized and possessed to the use of the devisee of the 
mortgaged estate, or to the use of the widow and heirs, subject 
to be distributed as personal estate, unless there be a deficiency 
of personal assets, when it may be sold on license obtained as 
other real estate of the deceased, subject to the equity of re- 
demption. And if the mortgaged estate should be redeemed 
before the sale. the executors or administrators shall receive the 
money and may discharge the mortgage. As the mortgagee 
had the legal seizin and possession of the mortgaged estate by 
virtue of the deed, the seizin which the act supposes he may 
recover by suit at law, is not founded on his having been actu- 
ally disseized, but on his election to consider himself disseized 
in order to maintain his action. Also the possession there 
mentioned is the actual possession, as distinguished from his 
legal possession, until his election to be disseized. 

If the mortgagee had le ly obtained the actual possession 
before his death without a suit at law, that case would be within 
the equity of this act. For when the mortgagee had, while 
living, legally obtained the actual possession, it could not be 
material to the legislature, whether he obtained it by legal 
process or by a peaceable entry, for in either case his intention 
to hold the lands as part of his real estate is equally manifest. 

From these considerations jt is necessary to explain the in- 
terests of the devisees and heirs in the mortéaged estate, as 
well when the mortgagee died after, as before he had obtained 
the actual possession. 

When the mortgagee died in the actual possession of the 
mortgaged estate, having legally devised it, the devisee may 
immediately enter, and then he becomes seized of the same as 
tenant in mortgage, the devise operating as an assignment to 
him; and when the equity of redemption is foreclosed, he is 
the absolute owner of the estate, subject to the right of dower 


in the widow of the mortgagee. But in this case, if the mort- 


gagor or his assignee would redeem, the executor is entitled to 
receive the money, but he receives it for the use of the devisee, 
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unless there be a deficiency of other personal assets, and may 
by his release discharge the mortgage. The devisee is entitled 
to have the money on the same principle that a bequest of a 
bond or note is a bequest of the money thereon due. 

The executor may receive the money and discharge the 
mortgage, because if there be any note or contract for the pay- 
ment of the money secured by the mortgage, it devolves on 
him ; and also because all the real estate of the testator mey 
tome to his hands in a course of administration, upon a defi- 
ciency of personal assets. 

If, after the executor has discharged the mortgage, the de- 
visee will not restore the possession, the mortgagor may enter 
upon him, and afterwards recover the possession against him as 
a disseizor. 

But if the mortgagor make or tender satisfaction, and the 
executor refuse to discharge the mortgage, the remedy is then 
by bill in equity against the executor and devisee ; against the 
executor, because he is entitled to receive the money, and 
against the devisee, because he holds the possession. 

If the mortgagee died in the actual possession intestate, the 
heirs may immediately enter on the mortgaged estate and be- 
come seized as tenants in mortgage ; and if the equity of redemp- 
tion be foreclosed, they may hold the same absolutely to their 
own use, excepting the right of dower, if the mortgagee left a 
widow. But if the mortgage be redeemed, the administrator 
is entitled to the money and may discharge the mortgage. 
This money becomes assets in his hands, and is subject to the 
payment of debts and to distribution as the other personal estate 
of the intestate, when the widow will receive one third part as 
her own property. For the consideration of the mortgage, 
originally coming from the personal estate, when repaid, shall 
revert to the same fund. When the mortgagor or his assignee 
has made or tendered satisfaction of the mortgage, and the 
possession is still detained from him by the heirs, he has the 
same remedy against them as against the devisee, either by 
entry and action or by a bill in equity, according to the nature 
of his case. 

If the mortgagee had not, while living, obtained the actual 
possession of the mortgaged estate, it is the presumption of 
law, that he considered it as a mere security for his money, 
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and did not intend to hold it as part of his real estate, pur- 
chased by the money he advanced to procure the mortgage. 
In this case, the mortgage is holden as a personal pledge in 
the hands of the executor or administrator; and they may 
obtain the actual possession by a suit at law in their own names 
and declaring on the seizin of the mortgagee. And within the 
equity of the act of 1789, they may obtain the actual posses- 


by a peaceable entry without action. For it is not to be 


sion 
presumed that the legislature intended to compel the executor 
or administrator to institute an action at law, when the fruits of 
it might be obtained by entry without an action. When the 
estate is redeemed, the money belongs to the executor or ad- 
ministrator, subject to the provisions of the last will, (if there 
be one) or to administration in a due course of law, like the 
other personal estate of the mortgagee. But until the estate 
be redeemed. the executor takes it to the use of the devisee, 
in whom it is vested by the statute of uses: and the adminis- 
trator also takes it to the use of the same persons who would 
be entitled to the mortgage money, if paid, and in the same 

rtions, and in whom it is also vested by the statute of 
uses. The widow will therefore be seized of one third part in 


fee-simple. But if the equity of redemption be foreclosed, yet 
the mortvaved estate, like all the other real estate of the mort- 
‘agee, is subject to administration for the payment of his debts 
when there is a deficiency of personal assets. 

The widow of the mortgagee seems to be principally affected 
according as her husband may die before or after he has taken 
the possession. If he die before, having devised the mortgage, 
the widow will have no claim to the estate, if it be not re- 
deemed, nor to the money, if it be redeemed. But if he die 
intestate, sie will be entitled to one third of the estate in fee, 
if it be not redeemed, or to one third of the money, if it be 
redeemed. If her husband die after taking possession, having 
devised the mortgage, the widow will be entitled to her dower 
if it be not redeemed, but to no part of the money if it be re- 
deemed. But if her husband die intestate, she will have her 
dower if it be not redeemed, and if it be redeemed, she will be 
entitled to one third of the money. 

If the mortgagee die intestate after having obtained the pos- 
session of the mortgaged estate, the heirs will take it by descent. 
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If the mortgagee die intestate before he had the possession, 
and the administrator shall obtain the possession, for the use of 
the widow and heirs, it seems that the heirs will take their 
shares of the mortgage as purchases, and will hold the same 
with the widow as tenants in common, in the same manner as 
if the administrator had received the mortgage money and 
vested it in lands for their use. In this last case, if the heirs 
of the mortgagee were children, and one of them died under 
age and unmarried, his share of the mortgage would go to his 
surviving brothers and sisters. For although he may not be 
considered as taking it by descent as heir, yet he succeeded to 
it as being personal assets, and therefore he holds it as his 
share or portion of the father’s estate, in which quality it must 
accrue to the surviving brothers and sisters. 
Of the Title of the Mortgagor. 

The title of the mortgagor must be considered in relation to 
the mortgagee and to those who claim under him, and also in 
relation to all others who are strangers to the mortgage. 

The mortgagor, while he remains in possession, is considered 
as a tenant in fee-simple as to all persons who have no interest 
in the mortgage. He has the actual possession, which, against 
strangers, is evidence of a seizin in fee. When the condition is 
performed or the mortgage satisfied, he is in possession of his 
former estate. And no persons can take the advantage of a con- 
dition but those who, having the benefit of it, may waive that 
advantage. The mortgagor may therefore maintain trespass ora 
real action on any disseizin done to himself, against a stranger. 
And his heirs may maintain against a stranger, any ancestral 
action declaring on his seizin, notwithstanding a prior mortgage, 
if he retained the actual possession. 

When the mortgagee has obtained the actual possession, yet 
until the equity of redemption be foreclosed, the mortgagor has 
a title at law to enter, on performing the condition, or a title in 
equity to recover the possession on satisfying the mortgage. 
This title is an interest which he may further mortgage or alien 
absolutely, or devise. Or it may descend to his heirs at law. 
It may also be sold under an execution, against his consent, to 
satisfy a creditor. And so long as the mortgagor shall retain 
the possession, it may be transferred with his right, subject to 
the control of the mortgagee, his heir or assigns. 
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ART. I1.—LIMITATIONS —INDORSEMENT OF INTEREST. 
| The following opinion was addressed to a professional auditory. ] 
QUESTION. 


Is the indorsement of a recetpt on a bond, in the hand writing 
of the obligee for the payment of interest, admissible evi- 
dence to rebut the presumption of payment (arising from 
the lapse of twenty years since the bond became payable ) 
without collateral evidence to show that the indorsement was 
not made after the expiration of the twenty years ? 


No question has ever been more fully and more solemnly de- 
cided in England by the competent authorities than the present 
one ; and in the whole series of English adjudications there is 
none that appears more strongly binding upon us, who profess 
to be ruled by the principles and decisions of the English com- 
mon law. Before I proceed to intimate my opinion upon it, 
I will first state the facts of the leading case of Searle v. Bar- 
rington, as they appear in the books, and the various judicial 
opinions that have been given upon it in England. I shall 
then endeavor to lead your minds towards forming a correct 
opinion upon the whole. 

This case is reported in 2 Strange, 826; 2 Lord Raymond, 
1370 ; 8 Mod. 278; and 3 Bro. P. C. 535. 

The facts, as they appear in the last of these reports, which 
is the fullest as regards facts and dates, are as follows: 

On the 24th June, 1697, John Wildman, whose administra- 
tor the plaintiff below, Barrington, was, made his bond to 
George Searle, represented in this suit by his widow and ad- 
ministratrix, in the penalty of £600, payable the 25th Decem- 
ber in the same year. 

On the 25th of March, 1707, Searle, the obligee, indorsed 
on the bond a receipt in full of interest to that day. The bond 
had now been due nine years and three months. 

On the 7th December, 1709, he indorsed a similar receipt 
of interest in full to the 25th of that month ; that is, for twelve 
years after the bond had become payable. Both receipts were 
dated on the face of them. 
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In April, 1710, (twelve years and four months after the bond 
became due, and within two months of thirteen years after it 
date,) Wildman, the obligor, died. 

On the 6th of July, 1723, twenty-five years and about seven 
months after the bond became due, the widow of Searle, the 
obligee, took out letters of administration of her hushand’: 
effects, from whence we may fairly presume that he had died 
some short time before, say twenty-five years after the bon: 
accrued. 

Two years after that, in 1725, (about twenty-eight yea: 
after the bond became due,) the suit was brought. The firs: 
receipt was then about eighteen, and the last about sixtee: 
years old. 

These facts are all taken from the Report in 3 Brown Parl. 
Cases, p. 535 & seq. 

The plea filed by the defendant was not the usual plea of 
solvit ad diem; he pleaded specially that he had paid th: 
bond, principal and interest, on the 10th February, 1709, an 
intervening period between the date of the two receipts in- 
dorsed on the bond. The plaintiff replied, non solvit, modo et 
forma. It does not appear that the defendant offered an: 
proof of actual payment; on the contrary, the plain inferenc 
from all the statements in the various reports, is that he relied 
ox the presumption arising from the lapse of more than twenty 
years since the bond became due. 

To rebut this presumption, the plaintiff offered in evidenc: 
the two receipts of interest indorsed on the bond. | now pro- 
ceed to state in the words of the reporter, Mr. Brown : * But 
it not appearing when these indorsements were made, other 
wise than by the indorsements themselves, the counsel for the 
plaintiff in error (the defendant at the trial) opposed the giving 
them in evidence to the jury; but after this point was fully 
debated by the counsel on both sides, the Lord Chief Justice 
was of opinion, that these indorsements were evidence to be 
left to the consideration of the jury, and therefore allowed them 
to be read ; and other circumstantial evidence being given, to 
induce the jury to believe the bond was not satisfied, there was 
a verdict for the plaintiff.’ 

So far Mr. Brown. Observe, gentlemen, that he does not 
say that the other evidence was given before the receipts were 
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admitted to go as evidence to the jury, but the plain inference 
from his words, is that they were given as corroborative evi- 
dence afterwards. ‘The other reporters do not speak of this 
additional evidence. 

There is much variation in the manner in which Brown 
relates the history of this trial, and that of Lord Raymond, who 
was himself one of the judges. Lord Raymond relates that at 
the first trial the Chief Justice, Pratt, rejected the evidence of 
the receipts and nonsuited the plaintiff. That a motion was 
made in the King’s Bench to set aside the nonsuit, but that 
could not be done, because it had been recorded, which, I pre- 
sume, would be no objection at this day. A new suit was 
brought, in the King’s Bench, at the trial of which Lord Ray- 
mond himself presided, and admitted the evidence. A bill of 
exceptions was then tendered, which he signed. Judgment 
was given above for the plaintiff, and on error brought, it was 
affirmed in the House of Peers. 2 Lord Ray. 1370. 

Strange, in his report of the same case, states tlie same thing 
with Lord Raymond as to the nonsuit and second trial. He 
further states that on the argument in the first trial, on the 
motion to set aside the nonsuit, all the judges but Pratt, C. J. 
were of opinion that the evidence of the receipts should have 
been admitted; but they refused to set aside the nonsuit on 
the ground of form. He adds that after the judgment of the 
Court of King’s Bench, the case was removed to the Exchequer 
Chamber, where it was affirmed by four against two judges — 
and lastly to the House of Lords, where Brown tells us that 
the judges gave their opinions sertatim. 

In 10 Mod. 278, 8. C. < full report is given of the argument 
on the motion to set aside the nonsuit, which agrees in sub- 
stance with the statements of Lord Raymond and Strange ; 
and what the other reporters do not do, it states the reason for 
the opinion of the court, who said, that THEY WERE OF OPINION, 
(the reporter prints these words in capital letters) that this m- 
dorsement might be admitted in evidence, ‘for it is the daily 
practice to make such indorsements on bonds, and generally at 
the request of the obligor; and it is the best and surest evi- 
dence of the payment of the money, because acquittences and 


notes may be lost, whereas indorsements will continue as so 
O* 
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many bonds on the bond, into whose hands soever it falls, as 
long as the original lien which creates the charge shall continue.’ 

Better reasons than these might have been, and probably 
were given, but they are not recorded. 

The final judgment in the House of Lords was given in the 
year 1730; twenty years afterwards, in 1750, an analogous 
question coming before the Lord Chancellor, in Glynn v. Bank 
of England, 2 Ves. 38, the great Lord Chancellor Hardwicke, 
reviewing several doctrines of law concerning evidence, said : 
‘Indorsements by obligee of the payment of interest of a bond, 
are evidence against that obligee originally in the nature of the 
thing, and the other case,’ (that of indorsements by an obligee 
being admitted to prove the payment of interest,) it is only 
consequential evidence to take it out of the presumption arising 
from leneth of time; that he ought to have the benefit of it on 
the other hand; and in that case, | take it, (alluding to Searle 
v. Barrington,) the indorsements were made and bore dat: 
within twenty years; for if those indorsements were dated 
after the expiration of twenty years, they would not be evidence 
to rebut the presumption.” 2 Ves. 42. 

‘Yen years before that, in 1740, (13 Geo. 2,) the Chie! 
Justice of the King’s Bench, Sir Robert Raymond, had refused 
to permit the indorsement of a receipt on a bond to be given in 
evidence, which had been written after the expiration of the 
twenty years, and after the presumption had taken place, say- 
ing it differed from that of Searle v. Barrington, where the in- 
dorsement was made before it could be thought necessary to bi 
made use of to encounter the presumption; Turner v. Crisp, 
2 Stra. 827,— which principle agrees precisely with that laid 
down afterwards by Lord Chancellor Hardwicke. 

Thus the law appeared to be fully, clearly and finally settled 
in England in the year 1750, both in chancery and in the courts 
of common law, and it remained so for thirty-five years after- 
wards, and fifty-five years after the solemn decision of the 
House of Lords, without being impeached or doubted from any 
quarter, until the year 1785, when Lord Ellenborough, sitting 
at nisi prius, in the case of Rose, adm. rv. Bryant, thought 
proper to find fault with # and express a different opinion, 
which does not appear to have been sanctioned by the decision 
of an English court of justice. He gives no reason for his 
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dissent, from the Court of King’s Bench, the Court of Exche- 
quer Chamber, and the House of Lords, in the case of Searle v. 
Barrington, but that he is at a loss to see the principle on 
which it was given. Gentlemen, I beg you to pause with me 
here ; and ask yourselves, whether this was a legal reason for 
an English Judge, sitting at nisi prius, for altering, of his own 
single authority, a rule of law so long, so solemnly, and so fully 
established, and by such overwhelming authorities? | had al- 
most said, he ought to be impeached. I shall only say, that if 
it is from such sources, that we are to take our rules and _prin- 
ciples of law, our situation is miserable, indeed ! 

The next person, who after Lord Ellenborough, has ques- 
tioned the decision in Searle v. Barrington, is Mr. Phillips, in 
his Treatise upon Evidence. Whether he wanted to pay his 
court to the great man, Lord Ellenborouch, or to obtrude his 
own crude opinion upon the profession, in opposition to the 
established law of his country, does not appear. But surely, 
the opinion of a compiler of law books should never be set in 
opposition to the solemn decisions, which I have quoted. He 
also, (copying the very words of Lord Ellenborough,) cannot 
see on what principle the case of Searle v. Barrington was 
decided. And what necessity is there, that he should see it ? 
His proper task is to state the law, not to make it. Jn order 
to support his opinion, he states, contrary to the facts on record, 
that in the above case, the obligee had died thirteen years after 
the bond became due, and thus he attempts condescendingly to 
justify the Court of King’s Bench, for their decision. But this 
mistaken assertion shows, how hastily and carelessly, this book- 
maker read the authorities on which he pretended to pass in 
judgment. You have seen, from the above statement, carefully 
taken from the original authorities, that it was the oblivor and 
not the obligee, who died thirteen years after the bond became 
due, and that the obligee lived twenty-five years after it. And 
now ponder with extasy on the works and opinions of these 
English compilers, and change your opinions of the rules and 
principles of law with every new such work as comes across the 
Atlantic, with every fall and spring ship from Liverpool! Well 
might a great final judge ask, as he did some time ago, whén 
some such authority was quoted: Is this a case of the last 
importation ? 
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Mr. Phillips, in order to support his opinion, quotes the de- 
cision of the Court of Common Pleas, in England, in the case 
of Hoare et al. v. Coryton, 4 Taunt. 560. (See Phillips, 117, 
in note.) But that case is not at all applicable to the present 
question. It was the case of an account stated between a pre- 
tended creditor of a bankrupt and his assignee. The closing part 
or statement of the account had no date, and it did not appear, 
even on the face of the paper, otherwise than by the dates of the 
items of debt and credit, whether it had been signed before or 
after the commission of the act of bankruptey. Now when we 
consider, that the fraud which is most frequently committed in 
bankrupt cases is the setting up of fictitious creditors, to increase 
the votes in favor of the bankrupt and to secure dividends for 
his use ; when we consider, that the books of the bankrupt, if 
fairly kept, were much better evidence than that stated account, 
and above all, that it had no date, we can see nothing in this 
decision, which in the least militates against the principle estab- 
lished in Searle v. Barrington, and this convinces us still more 
of the little reliance to be placed on the English compilers of 
law books. 

I wish my task were ended here, and I was not bound to 
take notice of another authority, much more respectable, 
than that of Mr. Phillips, or even Lord Ellenborough, sitting at 
nisi prius. But, I cannot pass in silence, the case of Roseboom 
v. Billington, decided in 1819, by the Supreme Court of the 
State of New York, and reported in 17 Johns. 183. I lament 
to see in our tribunals such striking instances of the influence 
of modern English opinions. Chief Justice Spencer tells us, 
that we have at this day a much better understanding of the 
distinct provinces of judge and jury, than they had in England 
at the time, when Searle v. Barrington was decided. It is 
pleasant to lay such a flattering unction to our souls, but for my 
part, I must say, I entertain no such presumptuous idea. The 
reasons, after all, which Chief Justice Spencer gives for thus 
subverting the old established law, are no other than those 
which are adduced in the case of Searle v. Barrington, in the 
King’s Bench, Exchequer Chamber, and House of Lords, and 
every where overruled ; to wit, that it is against the general 
rule of law, that a man should be allowed to make evidence 
for himself. 
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I admit the principle, which is a sound and judicious one, 
but here the question is only whether a presumption, of all 
presumptions the most unfavorable, shall be permitted to be 
rebutted by another presumption, that which is produced by a 
receipt of interest indorsed on the bond. Surely, | would not 
allow such a receipt to be admitted as evidence on the real 
merits of the case ; but as Lord Hardwicke justly observes, ‘ it 
is only consequential evidence to take it out of the presumption 
arising from the length of time.’ It is presumptive evidence, 
against presumption without evidence, and I can see no rule of 
law violated in the case of Searle v. Barrington, which, in this 
state, at least, I consider to be law, binding on courts, juries, 
and parties, and which nothing short of an act of the legislature 
can modify or alter. 

My opinion, therefore, on the question submitted is clearly 
and unhesitatingly in the affirmative. 

[ ought to have added, that Chief Justice Spencer, in_ his 
opinion in Roseboom v. Billington, says that he can see no dif- 
ference, between admitting in evidence a receipt written or in- 
dorsed by the party himself, and parole evidence of his having 
affirmed at a particular time, that he had received a particular 
payment. In every part, | see a material difference, because 
words spoken are without consequence, and an indorsement on 
a bond, tending to vary its legal effect, would if false, be a 
forgery and expose the writer to the penalty of the law. I say 
it would be forgery, without having considered the point with 
any attention, my impression at present is, that it would be ; if 
not, it certainly would be a high misdemeanor, particularly if 
the party had obtained a verdict, and imposed on a court, and 
jury by means of it.’ D. 


' By the Stat. 9 Geo. 4, c. 14, s. 3, it is provided ‘ that no indorsement or 
memorandum of any payment, written or made upon any promissory note, 
bill of exchange or other writing, by or on behalf of the party to whom 
such payment shall be made, shall be deemed sufficient proof of such pay- 


ment so as to take the case out of the said statutes’ of limitations. Ep. 
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ART. IIL.—THE NULLIFICATION QUESTION. 


State Papers on Nullification: including the public acts of 
the Convention of the People of South Carolina, assembled 
at Columbia, Nov. 19, 1832, and March 18, 1833; the 
Proclamation of the President of the United States, and the 
Proceedings of the several State Legislatures, which have 
acted on the sulject. Collected and published by order of 
the General Court of Massachusetts, under the direction of 
the Committee on the Library. Boston. Dutton & Went- 
worth, Printers to the State. 1834. 8vo. pp. 380. 


We do not propose to inflict upon our readers a discussion of 
the much vexed, worn out, and, we hope, finally settled ques- 
tion of nullification : —a discussion, which would lead us out of 
the highway of the law, in which it is our intention to travel, 
and compel us to trespass upon the political enclosure of some 
one of the contending parties of the day. But, availing our- 
selves of the opportunity, afforded by the liberality of the state 
of Massachusetts, in ordering the publication of the work, whose 
title is above given, we shal] attempt to preserve, in the pages of 
our journal, a report, as it were, of the great constitutional 
question of nullification, and its decision by the people. 

The alleged unequal operation of the ‘ protective system,’ 
as it is called ; the supposed peculiar hardship and injustice of 
its operation upon the agricultural interests of our southern 
brethren ; and the attempts, which have been made by the 
latter, for the last ten or twelve years, in the halls of Congress, 
to induce its abandonment ;— are already matters of levisla- 
tive history, perfectly within the recollection of our readers. 
In these contests, none of the southern states were more active, 
or more ably and ardently seconded by their representatives, 
than the state of South Carolina. Failing im all their known 
constitutional attempts at redress, the legislature of that state 
resorted to a remedy, which, though it had been vaguely and 
dimly floating about in the political brains of our southern 
statesmen, for the last fifty years, had never as yet been 
thought of asa practical measure. ‘They passed an act on 
the 26th of October, 1832, ‘to provide for the calling of a 
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convention of the people,’ for the avowed purpose of consid- 
ering and determining upon the means of rendering inoperative, 
within the limits of that state, those laws of Congress, which 
were supposed to have been enacted, with a view to protect 
domestic manufactures, on the ground of their alleged uncon- 
stitutionality. 

In pursuance of this act, delegates were chosen by the 
people, to constitute the convention, which assembled on the 
19th November, 1832, and was organized, on the same day, 
by the choice of James Hamilton, Jr., governor of the state, 
as President, and Isaac W. Hayne as Clerk. On the same day, 
also, the act for calling the convention was referred to a com- 
mittee of twenty-one, with instructions to consider and report 
thereon, and especially as to the measures proper to be adopted 
by the convention in reference to ‘ the violations of the consti- 
tution of the United States, in the enactment by Congress, on 
divers occasions, of laws laying duties and imposts for the pur- 
pose of encouraging and protecting domestic manufactures, and 
for other unwarrantable purposes.’ This committee made a 
report, accompanied by an ordinance, an address to the people 
of the state, and an address to the people of the United States, 
all of which were adopted. ‘The report occupies nearly thirty 
octavo pages, and goes with much detail into the history of the 
rise and gradual developement of the protective system, its 
alleged injustice to the southern states, and the supposed right 
of a state, upon the doctrine of reserved powers, constitutionally 
and peaceably to obstruct the execution of the laws of the 
United States, within her territory, when, in her judgment, 
those laws are unconstitutional. ‘The ordinance is entitled, 
‘An ordinance to nullify certain acts of the Congress of the 
United States, purporting to be laws laying duties and imposts 
on the importation of foreign commodities ;’ and by it, the 
people of the state of South Carolina declare and ordain, ‘ that 
the several acts and parts of acts of the Congress of the United 
States, purporting to be laws for the imposing of duties and 
imposts on the importation of foreign commodities, and now 
having actual operation and effect within the United States, 
and more especially an act entitled, “an act in alteration of the 
several acts imposing duties on imposts,” approved May 19, 
1828, and also an act entitled, “an act to alter and amend the 
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several acts imposing duties on imposts, approved July 14, 
1832, are unauthorized by the constitution of the United 
States, and violate the true meaning and intent thereof, and are 
null, void, and no law, nor binding upon this state, its officers 
or citizens ; and all promises, contracts, and obligations made 
or entered into, or to be made or entered into, with purpose to 
secure the duties imposed by the said acts, and all judicial pro- 
ceedings, which shall be hereafter had in affirmance thereof, are 
and shall be held utterly null and void.’ 

The other provisions of the ordinance relate to the measures 
to be taken for its execution. It concludes with the declara- 
tion, that the people of the state of South Carolina, ‘ will not 
submit to the application of force, on the part of the federal 
government, to reduce the state to obedience ; but will consider 
the passage, by Congress, of any act authorizing the employ- 
ment of a military or naval force against the state, her consti- 
tuted authorities or citizens, — or any act abolishing or closing 
the ports of the state, or any of them, or otherwise obstructing 
the free ingress or egress of vessels to and from the said ports, 
or any other act on the part of the federal government, to 
coerce the state, shut up her ports, destroy or harass her 
commerce, or to enforce the acts declared to be null! and void. 
otherwise than through the civil tribunals of the country, as 
inconsistent with the longer continuance of South Carolina in 
the Union ; and that the people of this state will, thenceforth, 
hold themselves absolved from all further obligation to maintain 
or preserve their political connexion with the people of the 
other states, and will forthwith proceed to organize a separate 
government, and do all other acts and things, which sovereign 
and independent states may of right do.’ The addresses to the 
people of the state of South Carolina, and to the other states, 
contain an exposition of the reasons, upon which the ordinance 
is founded and a justification of the course pursued by the state 
of South Carolina. 

The Convention, having thus accomplished the purpose for 
which it was called together, and having provided for its future 
reassembling, at such time as the president should appoint, 
recommended the observance of Thursday, the 31st of January, 
1833, (the day previous to that fixed for the going into opera- 
tion of the ordinance,) to be observed by the citizens as a day 
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of solemn fasting, humiliation, and prayer, and then adjourned 
on the 24th of November. 
These solemn and deliberate proceedings of South Carolina 
were officially communicated to the President of the United 
States, and to her sister states, and created a sensation, in the 
minds of all reflecting men, which will not readily be effaced. 
They were met, on the part of the President, with a vigorous 
proclamation, promulgated on the 10th of December, in which 
he denounces the doctrines of nullification and secession, and 
asserts his determination to maintain the Union, at all hazards. 
Corresponding sentiments were expressed by the legislatures 
of the several states. The state of Virginia, agreeing with the 
state of South Carolina, in her detestation of the tariff laws, and 
theoretically, at least, in her assertion of the right of nullifica- 
tion, felt it to be her ‘solemn duty te mterpose, and mediate 
between the high contending powers, by a declaration of her 
opinions and wishes,’ which the general assembly of that state 
say, ‘ they trust that they both [i. e- the high contending pow- 
ers} will consider and respect :’ and accordingly passed _resolu- 
tions requesting South Carolina * to rescind or suspend her ordi- 
nance, and await the result of a combined and strenuous effort 
of the friends of union and peace, to effect a reconciliation of 
the differences. between her and the General Government. 
Benjamin Watkins Leigh was appointed, by a joint ballot of 
the senate and general assembly, a commissioner to proceed to 
South Carolina, and to communicate the resolutions of the state 
of Virginia, to the governor of the former state, or to the con- 
vention, and in such manner, as he might deem expedient, to 
express to the people and authorities of South Carolina, ‘ the 
sincere good will’ of Virginia, and her ‘ anxious solicitude,’ that 
her ‘kind and respectful recommendations,’ might lead to an 
accommodation of the differences with the General Govern- 
ment. In pursuance of this appointment, Mr. Leigh proceeded 
to South Carolina, and laid before the Governor the commis- 
sion with which he was charged. Governor Hayne immedi- 
ately communicated the subject of the mission to the president 
of the convention, by whom that body was again convened for 
the purpose of taking it into consideration. The convention 
met for the second time, on the 11th of March, 1833. In the 
mean time congress had passed ‘ an act to modify the act of 
VOL. XIII.—NO. XXV. 3 
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the 14th July, 1832, and all other acts imposing duties upon 
imposts.’ This the convention seemed to consider as so far 
acceding to their demands, that, without yielding to the friendly 
interposition of Virginia, an ordinance was passed to nullify, 
the ordinance of nullification. , Congress had also passed ‘ an 
act further to provide for the collection of duties on imposts,’ 
commonly called the force bill, which the convention deemed 
to be especially levelled against the state of South Carolina, 
though general in its provisions. The last act of the conven- 
tion was to nullify this law. 

The legislatures of the several states of New Hampshire, 
Maine, Massachusetts, Connecticut, New York, New Jersey, 
Pennsylvania, Delaware, Maryland, Virginia, North Carolina, 
Ohio, Indiana, Hlinois, Alabama, and Mississippi, passed reso- 
lutions on the subject of the proceedings of the state of South 
Carolina, expressing their respective opinions in relation to the 
doctrines of nullification and secession. which we sha!l lay be- 
fore our readers with all possible brevity. 

The legislature of New Hampshire settled the question on 
their part, by the following succinct and comprehensive resolu- 
tion, viz: ‘That the sentiments contained in the proclamation 
of the President of the United States, dated December 10th. 
1832, meet with the entire approbation of this legislature : onal 
that we hail in those sentiments, and in the general measures 
of his administration, and particularly in the salutary exercise 
of his veto, a chief executive magistrate, whose devoted pat- 
riotism and moral courage are equal to any crisis, and under the 
guidance of whose wisdom the ancient landmarks of the consti- 
tution will be preserved, and the confidence reposed in him, 
as manifested in his recent election by a vast majority of the 
American people will be fully justified.’ 

The legislature of Maine declared, that they regarded ‘ nul- 


lification as neither a safe, peaceable, or constitutional remedy, 


but as unsound and dangerous in theory, and, in practice, tend- 
ing directly to civil commotion, disunion and anarchy.’ 

The resolves of Massachusetts are introduced by a long, able, 
and elaborate report from the pen of the chairman of the com- 
mittee, the Hon. A. H. Everett. They declare, ‘ that the right 
claimed by the convention of the state of South Carolina for 
that state, of annulling any law of the United States, which it 
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may deem unconstitutional, is unauthorized by the letter or 
spirit of the constitution— not supported by any contempora- 
neous exposition of that instrument, or by the practice under 
it: — inconsistent with the nature of political society, and tend- 
ing, in practice, to the subversion of public tranquillity, and the 
complete overthrow-of the government.’ 

The resolves of New York, also prefaced by an able report, 
declare ‘the right of a single state, to make void within its 
limits the laws of the United States, as set forth in the ordi- 
nance of South Carolina,’ to be ‘ wholly unauthorized by the 
constitution of the United States, and in its tendency subversive 
of the union and the government thereof.’ 

The legislature of New Jersey resolved, ‘that we deprecate 
the acts and proceedings of our brethren of the state of South 
Carolina, as opposed to the fundamental principles upon which 
the government of these United States is based, as violating 
the spirit and meaning of the federal constitution, and tending 
to rend asunder those ties of common interest and fraternal re- 
gard, of mutual dependence and reciprocal obligation, which 
are alike our pride, our glory and our strength, and which have 
proclaimed us to the world a united people.’ 

The legislature of Pennsylvania declared, ‘ that no portion 
of the citizens have a rightful power to render invalid an act of 
the congress of the United States, duly made by the people’s 
representatives, and approved by the executive, in the mode 
prescribed by the constitution ; nor to nullify the same, either 
generally or within particular districts ; but that every such act 
of congress continues in full force every where within the Uni- 
ted States, notwithstanding any such asserted nullification ; and 
all persons, who resist its execution, offend against the consti- 
tution and laws of the United States, and are liable to prosecu- 
tion and punishment for such offence.’ 

‘The legislature of Delaware resolved, ‘ that the convention 
of South Carolina can have no other or greater right to annul 
or resist the laws of congress, than any assemblage of an equal 
number of individuals in any part of the United States ; nor 
can any assemblage, however large, have any other or greater 
right, for such a purpose, than belongs to each individual citi- 
zen, considered as a constitutional measure.’ 
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The mediating state of Virginia, ‘ the ancient dominion,’ re- 
solved ‘ that they continue to regard the doctrines of state sove- 
reignty and state rights, as set forth in the resolutions of 1798, 
and sustained by the report thereon of 1799, as a true inter- 
pretation of the constitution of the United States, and of the 
powers therein given to the general government ; but that they 
do not consider them as sanctioning the proceedings of South 
Carolina, indicated in her ordinance ; nor as countenancing all 
the principles assumed by the President in his proclamation — 
many of which are in direct conflict with them.’ 

The legislature of North Carolina declared, ‘ that the doc- 
trines of nullification, as avowed by the state of South Carolina, 
and lately promulgated in an ordinance, is revolutionary in its 
character, subversive of the constitution of the United States, 
and leads to a dissolution of the union.’ 

The state of Ohio resolved, ‘ that the doctrine, that a state 
has the power to nullify a law of the general government, is 
revolutionary in its character, and is, in its nature, calculated to 
overthrow the great temple of American liberty.’ 

The legislature of Indiana declared, that they deeply de- 
plored ‘the political heresies and threatened disorganization, 
recently promulgated by a portion of our brethren of South 
Carolina.’ 

The state of Alabama expressed their opinion as follows, viz: 
‘ Resolved, that nullification, which some of our southern breth- 
ren recommend as the constitutional remedy for the evils under 
which we labor, is unsound in theory and dancerous in practice, 
that as a remedy it is unconstitutional and essentially revolu- 
tionary, leading in its consequences to anarchy and civil discord, 
and finally to the dissolution of the union.’ 

The legislature of Mississippi resolved, ‘ that the doctrine of 
nullification is contrary to the letter and spirit of the constitu- 
tion, and in direct conflict with the welfare, safety and inde- 
pendence of every state in the union.’ 

The legislature of Connecticut declared, that ‘no state has 
power to nullify or the right to resist the execution’ of laws 
enacted by congress. 

The state of Maryland assert, ‘ that it is not in the power of 
any one state to annul an act of the general government, as 
void or unconstitutional.’ 
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The state of Ilinois, in her resolves, uses the following lan- 
guage ; ‘we highly approve the sentiments contained in the 
President’s proclamation, and the avowed purpose of repelling 
the unconstitutional and dangerous designs announced in the 
* disorganizing edict’ of the South Carolina convention :— and 
that “ disunion by armed force is treason,” and should be treat- 
ed as such by the constituted authorities of the nation.’ 

The state of Georgia proposed a southern convention, to 
devise and recommend the most effectual and proper mode of 
obtaining relief from the evil, of the ‘ protective system ; and 
also, a convention for the purpose of amending the constitution 
of the United States:’ but neither of these propositions were 
acceded to by the other states. 

The doctrine of nullification, we have thus seen, has been the 
subject of discussion in the halls of congress, and in the legisla- 
tures of sixteen of the states, (probably all that then happened 
to be in session,) and has been most pointedly disaffirmed and 
denounced in all: the question, we trust, is forever settled by 
the deliberate, solemn, and declared opinion of a vast ard over- 
whelming majority of the people of these United States. 

In the volume before us, the reader will find abundant matter 
for reflection, not merely in reference to the great question 
discussed in its pages, but to the foundation, the structure, the 
principles and the arrangement of the different powers of our 
covernment. ‘The reports, resolves, and other documents, are 
for the most part written in a forcible, manly and statesmanlike 
style, and furnish the opposing arguments, in a clear, condensed 
and loyical form. We should not omit to observe, that the 
reports and addresses of the South Carolina convention are 
written with much warmth, and savor more of that spirit of 
liberty which defies law, than of that which is regulated by law. 


3* 
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ART. 1V.—RIGHT TO SUE THE UNITED STATES. 


WE shall aim to present, in the following article, a short view 
of the general rights of sovereignty in regard to suits by sub- 
jects, as laid down in the writings of publicists — also the pro- 
vision of the constitution of the United States in this behalf, 
the construction it has received, and the practice under it. Our 
object is two-fold; in the first place, to furnish individuals, 
concerned in private claims against the United States, with 
some materials that may be useful in determining the course to 
adopt ; and in the second place, to take the liberty to suggest, 
whether, upon a review of the rights of an American citizen, 
who has a claim against the national government, there do 
not appear some grounds for wishing an alteration of the law 

Would a general law authorizing suits against the United 
States be inconsistent with the national dignity, or expose the 
government unduly to vexatious claims; and would it not 
benefit the citizen? We shall not argue these questions ; but 
shall confine ourselves to a simple statement of the law and 
practice, as we have found it —submitting the case to the 
judgment of the reader. 

It is considered as one of the attributes of sovereignty, not 
to be liable, except by consent, to the suit of a subject. ‘So 
long as one continues a subject he has no way to oblige his 
prince to give him his due, when he refuses it, though no wise 
prince will ever refuse to stand to a lawful contract. And if 
the prince gives the subject leave to enter an action against 
him upon such contract, in his own courts, the action itself 
proceeds rather upon natural equity, than upon the municipal 
laws.’ (Puffendorf’s Law of Nature and Nations, B. 8. ch. 10.) 
This doctrine is found in other writers on the law of nations, 
and is strenuously supported by Locke. (Locke on Govern- 
ment, pt. 2. $ 295. See Vattel, B. 1. ch. 4, $ 49,50. 3 
Story’s Commentaries on the Constitution, 538. 1 Blackstone’s 
Commentaries, 243.) 

Some of the reasons assigned for this rule grow out of the 
supposed policy of preserving the chief magistrate or govern- 
ment free from perpetual suits, at the will of any citizen, for 
any real or supposed claim or grievance. (See 3 Story’s Com. 
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on Const. 538.) Mr. Chitty, in his treatise on the Preroga- 
tives of the crown, (cap. 13, $ 1,) assigns another reason, 
with respect to the exemption of the kings of England. ‘ The 
king,’ Mr. Chitty says, ‘is not indeed personally chargable, 
nor can he be subjected to the usual common law proceedings, 
which may be instituted between subject and subject. For all 
judicial proceedings and writs must be in the king’s name as 
the fountain of justice ; and it would be absurd, that the king 
should command or require another to command himself; inde- 
pendently of its being contrary to the constitutional idea of the 
king, to imagine that he is subject to the control and command 
of any of his own courts.’ (See also, 4 Coke, 55, a. Com. Dig. 
Prerogative, D. 78.) 

In the early history of England, however, and until the time 
of Edward I. the King might have been sued as a common 
person. ‘This seems to have been one of the rights of the sub- 
ject established in Saxon times, before the attributes of sove- 
reignty had acquired their present refined character, and before 
the Norman conquest had broken that spirit of freedom, which 
controlled the relations between the Prince and his people.’ 
Bracton says of the sovereign, in that admirable style which 
pervades his work: Ad hoc autem creatus est et electus, ut 
justitiam faciat universis,et ut in eo dominus sedeat, et per ipsum 
sua judicia disernat. (Lib. 3. cap. 9.) Wilson, J. in his 
opinion in the case of Chisholm vy. State of Georgia, (2 Dal. 
460) says the form of process was imperative upon the king. 
Precipe Henrico Regi Anglia, &c. 

But though the king of England is no longer exposed to a suit, 
as a private citizen, the constitution, or, in other words, the com- 
mon law, has provided an adequate remedy for the subject, in all 
cases where property is concerned. Blackstone has stated this 
in his habitual style of servility. ‘If any person has, in point 
of property, a just demand upon the king, he must petition 


} This spirit and the attachment of the people after the conquest to the 
Saxon laws is illustrated by a lively ballad, given by Thierry, in the Ap- 
pendix to the first volume of his learned and eloquent Histoire de la Con- 
quete de l' Angleterre. The ballad represents the struggle of the Kentish- 
men against the Conqueror and puts these words in their mouths: 

For liberty we fight, 
And to enjoy King Edward's laws, 
The which we hold our right. 
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him in his court of chancery, where his chancellor will admin- 
ister right as a matter of grace, though not upon compulsion.’ 
(1 Com. 243.) Now the petition of right was recognised, 
(Bro. Ab. tit. Prerog. 2.) as far back as the days of Edward I. 
a monarch in nowise remarkable for the laxity with which he 
maintained his constitutional prerogatives — and is called by 
Mr. Chitty, in the work above quoted, the birth-right of the 
subject. The peution of right is a common law remedy. But 
the delay and expense attending this proceeding induced the 
legislature to afford the subject a more summary method of in- 
terpleading with the crown. This was effected by extending 
the remedies by monstrans de drowt and traverse of office. At 
the present time it is believed, that the subject in England en- 
joys in all cases of property, as full a remedy against the crown, 
as against any private individual. 

The situation of the citizen in the United States, so far as 
claims upon the government are concerned, is not so eligible 
as that of the British subject. This will be seen, by a refer- 
ence to the constitution and to the legislation of congress. 

By the constitution, the judicial power extends ‘to contro- 
versies to which the United States shall be a party.’ Art. LI. 
§ 2. 

Upon this Judge Story remarks, in his Commentaries upon 
the Constitution (vol. 3d, $ 1669, p. 537,) as follows: 

‘It is observable that the language used does not confer 
upon any court cognizance of all controversies to which the 
United States shall be a party, so as to justify a suit to be 
brought against the United States without the consent of con- 
gress.’ Judge Story proceeds; ‘The greatest difficulty arises 
in regard to the contracts of the national government ; for as 
they cannot be sued without their own consent, and as their 
agents are not responsible upon any such contracts, when law- 
fully made, the only redress which can be obtained must be 
by the instrumentality of congress, either in providing (as they 
may) for suits in the common courts of justice to establish such 
claims by a general law, or by a special act for the relief of 
the particular party. In each case, however, the redress de- 
pends solely upon the legislative department, and cannot be 
administered except through its favor.’ The legislative body, 
says Iredell, J.is the only one that can afford a remedy, which, 
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from the very nature of it, must be the effect of its discretion, 
and not of any compulsory process. This is the only consti- 
tuted authority to which such an application could, with any 
propriety, be made. (Chisholm v. State of Georgia, 2 Dal. 
44.) The following language of one of the expounders of the 
constitution on this subject deserves to be quoted. 

‘I believe,’ says Mr. 'Tucker, ‘ that there is as much reason 
that a legal or equitable claim against the United States should 
receive a judicial discussion, and decision, as any similar claim 
which might be made on their behalf. And though I doubt, 
as to the mode in which a judicial inquiry into the justice of a 
pecuniary claim against them may be instituted, yet I cannot 
doubt that the constitution meant to afford the right to every 
citizen of the United States. Both the constitution and laws 
of the United States appear to be defective upon this subject ; 
inasmuch as they neither provide in what manner a just claim 
against the United States, which may happen to be disallowed 
by the auditor and comptroller of the treasury, shall be judi- 
cially examined ; nor for the payment of any just claim which 
might be judicially established, without submitting it to the 
discretion of congress, whether they will make an appropria- 
tion for that purpose.’ (1 Tuck. Black. 363. ) 

‘A judicial court is, according to the true spirit of the con- 
stitution, the proper place in which such a right should be 
inguired into, and from which redress might be finally obtained ; 
and that without impediment from any other department of the 
government.’ (364. See also p. 352.) 

The following are the instances in which congress have 
granted permission to sue the United States. 

The first instance is in an act passed May 7, 1822, (cap. 
96. See Washington City Laws, p. 418.) Peter WP the 
Corporation of Washington to drain the ground in and near 
certain public reservations, aud to improve and ornament 
certain parts of the same. The sixth section of this act is as 
follows : 

‘It shall be lawful for the legal representatives of any former 
proprietor of the land directed to be disposed of by this act, 
or person lawfully claiming title under them, and they are 
hereby permitted and authorized, at any time within one year 
from the passing of this act, to institute a bill of equity, in the 
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nature of a petition of right, against the United States, in the 
Circuit Court of the United States for the District of Columbia, 
in which they may set forth the grounds of their claim to the 
land in question.’ 

The action-‘of Van Ness & Wife v. Mayor of Washington 
& the United States (4 Peters S. C. Rep. 232,) was insti- 
tuted under the permission given by the above section. 

In 1824 was passed an act enabling the claimants to lands 
within the limits of the state of Missouri and territory of Ar- 
kansas to institute proceedings to try the validity of their 
claims. (3 Story’s Laws, 1959, cap. 173.) The first section 
provides that persons claiming lands, &c. in that part of the 
late province of Louisiana which is now included within the 
state of Missouri, by virtue of certain French or Spanish 
grants, &c. and which might have been perfected into a com- 
plete title under the laws of the government under which the 
same originated, had not the sovereignty of the country been 
transferred to the United States, may present a petition to the 
District Court of the state of Missouri, setting forth, fully, 
plainly and substantially, the nature of their claims to the 
lands, &c. The section further provides, at considerable 
length, what shall be set out in the petition, and that it shall 
be the duty of the United States’ attorney for the district in 
which the suit shall be instituted, in all cases where the United 
States are interested on account of the public domain, to take 
notice of each petition filed under the provisions of this act, 
and to make defence, on all just and proper occasions, in behalf 
of the public interest. 

‘The second section of the above act provides that every 
petition, presented under it, shall be conducted according to 
the rules of a court of equity. 

This act was continued, with some modifications, by another 
act passed 24th May, 1828. (cap. 92.) 

The actions of Soulard et al. v. United States, and of Smith 
v. United States, (4 Peters S. C. Rep. 511,) were instituted 
under the permission given by the above act. 

In 1828, May 23, (cap. 70) was passed an act supplement- 
ary to the several acts providing for the settlement and con- 
firmation of private land claims in Florida. It is provided by 
the sixth section of this act, that certain claims to land within 
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the territory of Florida shall be received and adjudicated by 
the judge of the Superior Court of the district within which 
the land lies, upon the petition of the claimant, according to 
the rules, regulations, conditions, restrictions and limitations pre- 
scribed by [to] the district judge and claimants in the state of 
Missouri, by act of congress approved May 26th, 1824. 

Several actions against the United States, under the permis- 
sion granted by the above act, came before the Supreme Court 
of the United States, during the last winter, (1834.) They 
are reported in the eighth volume of Mr. Peters’ Reports. 

Suits in several instances have been allowed against states of 
the union by statutes. 

Mr. Tucker informs us, in his Commentaries upon the Con- 
stitution, (1 ‘Tuck. Black. 362,) that according to the laws of 
Virginia, if a claim against the commonwealth be disallowed or 
abated by the auditor of public accounts, any person who may 
think himself aggrieved thereby, may petition the high court of 
chancery, or the district court held at Richmond, according to 
the nature of the case, for redress ; and such court shall pro- 
ceed to do right thereon ; and a like petition shall be allowed 
in all other cases to any person who is entitled to demand 
against the commonwealth any right in law or equity. 

In the session for 1833, of the legislature of Mississippi, an 
act was passed declaring, that it shall be competent for any 
person, deeming himself to have a just claim against the state 
of Mississippi to exhibit and file a bill in equity, in the Superior 
Court of Chancery, against the state ; the complainant entering 
into bond with sureties, in the sum of $ 250, conditioned to 
indemnify the state against all costs ; and it shall be the duty 
of the attorney-general to answer, defend or demur to said bill ; 
either party may appeal to the High Court of Errors and Ap- 
peals ; no execution whatever shall ever issue on any decree 
in chancery against the state, whereby the state may be dis- 
possessed of lands and tenements, goods and chattels. (See 
11 Am. Jurist, 478.) 


Cc. S. 
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ART. V.—OPINION ON THE WILL OF SIR WILLIAM PEPPERELL. 


[From the MSS. of the late Chief Justice Parsons. ] 


Mr. Parsons is requested by Mr. Humphreys, on behalf of 
Sir William Pepperell, to give his answer, in writing, to the 
following questions, and transmit the same to Mr. Humphreys. 
The late Sir William Pepperell’s will accompanies these 
questions. 

1 Qu. What estate did old Sir William Pepperell, in his 
will, devise to his grandson, the present Sir William Pepperell, 
in his lands in Kittery, Biddeford and Scarborough ? 

Ans. It is my opinion, that old Sir William Pepperell, by 
his will, devised to the present Sir William, the remainder in 
fee-tail, expectant upon the deaths of his wife and daughter, 
of all his lands in those places. 

In the construction of a will, the whole of it is to be con- 
sidered, in order to determine the manifest intention of the 
testator ; and such construction is to be given to the words of 
the will, as is necessary to support that intention, so far as may 
be consistent with the rules of law. ‘The testator very clearly 
intended to continue the estate in his name and blood, and 
that, while his grandson, the present Sir William, had lawful 
issue, the estate should continue in his line; he taking the 
surname of Pepperell; for the devise over to Andrew Pep- 
perell Sparhawk is upon condition, that Sir William should 
have no issue, male or female, to inherit. Now if Sir Wil- 
liam took only a life estate, this manifest intention of the testator 
cannot prevail. By the strict letter of the will, the estate is 
devised, ‘to my grandson, William Pepperell Sparhawk, to 
hold for the term of his natural life, and if he should have a 
son, lawful issue of his body, then the same estate to be to 
him, the said son of said grandson William, and to fis heirs of 
his body, lawfully begotten, from veneration to generation suc- 
cessively forever in fee-tail, so lony as there shall be any in his 
line forever: but in case ke should have no son but a daughter, 
then, &c. &c. Now suppose that Sir William should have 
several sons and daughters, yet if the word son, in this devise, 
is a word of purchase, and not of limitation, only one soa 
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(perhaps the eldest, though the testator does not determine 
which,) can take ; and if he die without issue, no other issue 
of Sir William can take by purchase, nor can this surviving 
issue take by descent, if Sir William took only an estate for 
life. Therefore, by the words, ‘it he should have a son, law- 
ful issue of his body,’ the testator must mean, if he should 
leave lawful male issue; and if such was his intention, then 
clearly Sir William took an estate tail; for it is a settled prin- 
ciple of law, where an estate is devised to A for life, and after 
his decease to his issue male, that A takes an estate tail. 

It may be further observed, if the antecedent to the words, 
his heirs, his body, his line, is the son of the present Sir Wil- 
liam, then no provision is made for any other son of Sir Wil- 
liam. But the testator, by the subsequent words, ‘ but in case 
he should leave no son but a daughter,’ &c. manifestly in- 
tended that all Sir William’s should take, before any daughter 
of his; therefore the antecedent to those words must be the 
testator’s grandson William, in order to effectuate the manifest 
intention of the testator, and this construction is agreeable to 
the rules of grammar, and consonant to the subsequent expres- 
sion, ‘if he should leave no son,’ &c. where the testator’s 
grandson William is evidently the antecedent to the relative 
he. Now upon this construction, Sir William will take an 
estate tail: for when an estate is devised to A for life, and 
after his decease. to the first son of A and the heirs of A’s 
body, A takes an estate tail. 

But there are several other expressions in the will which, 
in my opinion, incontestably prove that Sir William took an 
estate tail. The devise over to Andrew Pepperell Sparhawk is 
upon the condition, that ‘ if my said grandson William shall not 
leave any lawful issue, to take or inherit my said estate,’ then, 
&c. Now when an estate is devised to A for life, and if he 
leave no lawful issue to inherit it, then it is devised over, I 
take it to be, without dispute, an estate tail in A, otherwise 
his issue cannot inherit the estate, and by such a devise, the 
issue cannot take as purchasers. ‘The devises of the same 
estate to his grandsons, Andrew, Nathaniel and Samuel, are 
clearly devises in tail, and no reason can be given, why the 
testator should give to those grandsons a larger control over 
the estate than to his grandson William. It is manifest it was 
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the testator’s intention, for, in the devise to his grandson Na- 
thaniel, he gives the estate ‘to him and to his heirs male, or 
to his heirs female, as it may happen, in the same manner and 
upon the same conditions, as my said grandson William should 
have had the same, in every respect to be observed.’ From 
this devise, the conclusion is manifest, that as Nathaniel took 
an estate tail, and was to take the estate in the same manner 
as William, therefore William must take an estate tail. The 
same observations may be made on the devise to his grandson 
Samuel Hirst, and to his kinsman Pepperell Frost. 

Qu. 2. Whether the estate of which Sir William Pepperell 
was seized, by force of, and under the will of his late grand- 
father, was confiscated to the use of, and vested in the com- 
monwealth of Massachusetts by their statute entitled, an act to 
confiscate the estates of certain notorious conspirators against 
the government and liberties of the inhabitants of the late 
province, now state of Massachusetts Bay.’ 

Ans. Under and in force of that will, Sir William was seized 
in fee-simple of the remainder, expectant on his grandmother's 
and mother’s death, of all the residue of the testator’s real 
estate, not particularly devised in his will, exclusive of the 
estate, of which, in my answer to the first question, | have 
supposed him seized in fee-tail in eeiictatllaes 
doubt, but that the whole of Sir William’s interest 
was, by that statute, confiscated to the 


and | have no 
aforesaid 
use of, and vested in 
the commonwealth. The statute operates upon all goods. 
chattels, lands, tenements and hereditaments of every kind - 
and although Sir William’s estate in the lands was a vemainder 
in fee-simple of one part, and in fee-tail of the other part. vet 
the remainders were not contingent, but vested. and are ¢ sanile 
hereditaments, and so confiscated to the use of, and ve-ted in 
the commonwealth of Massachusetts. 

Qu. 3. Whether the provisional treaty between the U 
States and Great Britain will control the cperation of 
aforesaid statute, upon the estate claimed by Sir William 
Pepperell as aforesaid ¢ 


Ans. The only clause in that treaty, which can control the 
operation of that statute, is the last paragraph of the 5th arti- 
cle. But it is my opinion, that paragraph cannot control the 


operation of the statute, upon the estate claimed by Sir Wil- 
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liam Pepperell as aforesaid ; that, notwithstanding the treaty, 
he has lost all right to the estate; that the same is vested in 
the commonwealth, and that his issue is also barred, as they 
can claim only as his heirs. ‘The effect of that paragraph is 
only to save the interests of third persons, not claiming under 
the conspirators since the 19th April, 1775, but it cannot 
operate in favor of the conspirators or their heirs. 
Newburyport, Oct. 9th, 1788. Teor. Parsons. 





ART. VI.—JOINT OR SEVERAL DAMAGES. 
QUESTION. 


In an action for malicious prosecution against several defend- 
ants, can the jury sever in the damages in any circumstances ? 


My opinion on this question is decidedly in the negative. I 
take this position to be clear, that neither in an action fora 
malicious prosecution, nor in an action of trespass, nor in any 
action founded on a tort, and for reparation of an injury in 
damages, can the jury sever in their verdict as to the assess- 
ment of the damages. I see no difference or ground of dis- 
tinction between an action for a malicious prosecution, and any 
other action of the class which I have described, the rule which 
applies to one applies to all. 

[ share, therefore, in the astonishment expressed by Lord 
Mansfield, in Hill v. Goodchild, 5 Bur. 2792, and by Chief 
Justice Kent, in Livingston v. Bishop, 1 Johns. 291, that there 
should be found in the books so many various and such con- 
trary opinions upon the subject. This never would have hap- 
pened, if the courts had reflected only a little on the clear and 
indubitable and long established rules and principles of law, 
that are applicable to this question, and produce the most 
simple and easy solution of it. 

In criminal prosecutions where punishment is the object, 
there is not a more clearly established rule, than that that pun- 
ishment is in every case to be proportioned to the degree of 
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the offence, and that no man is to be punished for the offence 
of another. If several join in a riot or trespass, assault, bat- 
tery, or whatever it may be short of felony, they are principals, 
and all guilty of the same offence, though some of them should 
have been what in other crimes would be called accessaries in 
contradistinction to principals. But it does not follow from that 
that they are all guilty in the same degree. ‘Their offence is 
the same, but the degree is or may be different. Hence the 
court not only may, but are bound to assess several fines upon 
them, and if they should pass a joint judgment against them, it 
is error. 11 Coke, 43. Otherwise, says Lord Coke, one man 
might lie in goal until all his companions had paid their fines. 
But in civil actions the rule is reversed. All who join in a 
trespass or in wrong to another, whatever be the degree of their 
participation, provided it is sufficient to make them principals 
in the act, are jointly and severally bound to the party injured 
to make him full and complete reparation in damages. Each is 
not merely bound to the extent of the injury he has personally 
inflicted, but to the whole of that which he has contributed to 
inflict. The damages, that he is made to pay are not con- 
sidered in the light of a punishment, that the law has provided 
for otherwise, but in that of an indemnity to the injured party. 
Were it otherwise, the rich might every day injure the poor 
with impunity, the rich men standing at a distance and giving 
merely the countenance of their presence to the beggarly des- 
perado who inflicted the direct injury, and from whom no in- 
demnity could be recovered. Such law might suit the meridian 
of Venice, and Naples, but surely not that of the United States. 
Again, if the jury could sever in damages, while the plaintiff 
could only make his election de melioribus damnis, the damna 
meliora might be awarded against a beggar, and fix costs only 
against the only man, whose fortune promised him the chance 
of an indemnity. True, he is driven to that choice, if he brings 
separate actions, and that is perfectly right, and it would be 
better still, in my opinion, if separate actions were prohibited, 
or if one recovery with satisfaction, should be a bar to all other 
actions, but the Supreme Court of New York, have decided 
otherwise in the case before quoted. For I consider separate 
actions as an act of oppression, and the doctrine de melioribus 
damnis was very justly applied in Duane v. Mierchen, 4 Yates, 
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437. The trespass, indeed, in that case was a flagrant outrage 
committed on the plaintiff, and such an one, as I hope never 
to see repeated, and the damages which Duane recovered 
from the first defendant, were trifling in comparison to it ; but 
it was his own fault ; if he had brought one single action against 
all the defendants jointly, he would have probably recovered 
adequate damages, with less vexation and trouble to himself 
and to others. I shall never be sorry to see courts of justice 
discourage separate actions in all similar cases. 

The principle which I have stated is so clear, that I think, 
that an attempt to demonstrate it further would weaken it. It 
amounts in a few words to this: criminally every man is to be 
punished according to the degree of his own offence ; civilly 
he is answerable to repair in toto, the injury done jointly by 
himself and others to whatever extent he may have participated 
in it. When Lord Mansfield said, in the case already quoted, 
‘that as the degrees of cuilt might have been different, the real 
justice would have been, that the damages should have been 
respectively assessed in proportion to the real injury done by 
each defendant.” He did not advert to the distinction between 
criminal and civil cases, and the idea of punishment must have 
been at that time floating in his mind, or he was misled by 
some vague idea of distributive justice, that occurred to him at 
the moment, and the fallacy of which he could have perceived 
on a moment’s reflection. His opinion, I presume, influenced 
the decision of the Supreme Court of South Carolina, in Winte 
v. McNeily, 1 Bay. 10, when they established a principle so 
much in opposition to the principles of law and justice. But 
there is something specious, in the idea of proportional damages, 
by which the mind, even of the greatest men are apt to be 
misled, as we have seen in these two remarkable examples. 

My opinion, therefore, is, that when a joint action is brought, 
although the jury may sever in their verdict, by finding one or 
more guilty, and the others not guilty, they cannot sever in 
damages, and I think the weight of authorities, particularly the 
mnost modern, is with me in this decision. On this principle, 
although I highly respect the talents of the honorable judge 
(Hemphill,) who presided in the District Court for the city 
and county of Philadelphia, on the decision of the case Shultz 
v. Hunter, 2 Brown, 233, my mind cannot yield its assent to 

4* 
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the judgment, which that court then gave de meliortbus damnis 
on a verdict in which the jury had severed in the damages. I 
think they should have awarded a venire fac. de novo, and 
directed the jury to assess joint damages on the new trial. If 
ever such a case, gentlemen, should occur to any of you, I 
think you might with safety carry it to the Supreme Cout, if 
several damages were given by a jury in a joint action of tres- 
pass, to the prejudice of your client. D. 





ART. VH.—MANNER OF ELECTING PROFESSORS OF LAW 
IN FRANCE. 


[The attention, now given both in this country and in England, 
to lezal education, and to the establishment of law schools and 
professorships, will impart an interest to the following curious 
account, translated by a correspondent, from the pages of the 
Themis ou Bibliotheque du Jurisconsult, tome 1, p. 269—a 
journal, whose value and learning were acknowledged by all who 
read it at the time of its publication, and which is now referred 
to, as a standard work and collection relating to jurisprudence, 
by every student of the Roman and the foreign law. Its place is 
intperfectly supplied, at the present time, by the Revue Etran- 
gere, of M. Felix. We should add, that we believe, the mode of 
electing professors, described below, has prevailed, to a consid- 
erable extent, for a long period, upon the continent of Europe. 
It was upon a trial, like this, that the great Cujas lost his elec- 
tion, when he first offered himself as a candidate for a professor- 
ship of the Roman law — the study and knowledge of which 
it was his high destiny to advance so immeasurably beyond all 
his predecessors. His successful competitor, Forcade! — whose 
name has come down to us, only on account of this academic 
victory — was preferred, because he held to the old method of 
teaching the Roman law, la methode barbare des Bartolistes, 
whereas Cujas was the founder of a new school. This mode 
of election, probably, sprung up shortly after the days of the 
feudal system, and seems to have been actuated by no small 
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portion of the spirit of knighthood. Indeed, the concurrence 
seems to be a sort of tournament or joust devised for men of 
the toga. En. Jur.] 


Wuen achair becomes vacant in one of the faculties of law, 
the commission of public instruction, by a decree, appoints the 
day for the opening of a concurrence, (concours ) designates the 
faculty, before which it is to take place, names the president of 
the concurrence, and the judges to be added to the professors 
of the faculty. There must be at least four months, between 
the day of the decree, which ordains the opening of a concur- 
rence, and the day fixed for the opening. During this interval 
the concurrence is announced by the journals and by notices 
put up in each academic district, (arrondissement ) and _princi- 
pally in those cities, where there is a faculty of law. 

The conditions, requisite for admission to the concurrence, 
are that the applicant be a native or naturalized Frenchman, a 
doctor in law, admitted in one of the faculties, or in an ancient 
university, and also thirty years of age. ‘The commission may 
dispense with the requisite of age, but not to more than three 
of the candidates, at the same concurrence. 

At Paris, the judges of the concurrence must be nine in 
number, at least, including the president, at the time of the 
opening, and cannot proceed to judgment, if reduced to less 
than seven. In the other faculties, eight are sufficient, at the 
opening, and five for the judgment. Every professor of the 
faculty, before which a concurrence is opened, is one of the 
judges de jure. The commission appoints the other judges, 
from the professors of the other faculties of law, the magistrates 
of the sovereign courts, the adjunct professors of the faculty, 
the doctors in law, or the ancient advocates. If the number 
of judges is found incomplete, at the time of the opening, it 
is to be filled up by the president, from the persons above 
designated. 

‘Vhe jurisconsults, who are desirous of becoming candidates, 
must deliver or send to the secretary of the faculty, before 
whom the concurrence is to be opened, at least fifty days before 
the opening, documents to prove that they have the requisite 
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qualifications, and also their address. ‘The faculty immediately 
proceed to an examination of these documents, and in three 
days, the dean gives notice to the candidates of the result of 
the examination. Those who are rejected may appeal to the 
commission of public instruction. 

Three days before the opening, all the candidates, upon the 
convocation of the president, attend a sitting of the judges, at 
atime mentioned in the convocation, and write their names 
and addresses in a register. They are then to propose their 
challenges, which are determined upon by the assembly. Every 
candidate, who neglects to attend at this sitting, without suffi- 
cient excuse, is excluded from the concurrence. The trials are 
three in number. For the first, the judges of the concurrence 
select three questions exclusively relative to the matters of in- 
struction belonging to the vacant chair, and one of the candi- 
dates draws by lot, that which is to be treated. All the can- 
didates are afterwards shut up in a room, and in the space of 
six hours, at the most, each of them must discuss the subject 
in writing, and in Latin, if the vacant chair is one of Roman 
law. The candidates are allowed no other assistance than that 
of the French codes, and the Corpus Juris Civilis. 

For the second trial, the judges of the concurrence designate 
several subjects for lectures, taken from those, the teaching of 
which belongs to the vacant chair. These subjects are alter- 
wards drawn by lot, by the different candidates. Each of them 
must, on as many different days, deliver three lectures, upon 
the subject, which falls to his lot ; the first, three days after the 
drawing, and the others, upon days designated by the judges. 
The lectures are public, and three quarters of an hour each in 
length. ‘The candidates are only allowed to make use of mere 
notes. 

For the third trial, the judges designate as many subjects of 
thesis, as there are candidates, and each of the latter draws one 
of these subjects from an urn in which they are deposited. If 
the vacant chair is one of French law, or of Roman law, sub- 
jects are selected from the code civile, which are also treated in 
the Corpus Juris Civilis. Each of the candidates must publish 
a thesis, containing, Ist. the general principles of the subject, as 
well in the Roman as in the French law; and 2d. a brief solu- 
tion of the most important questions arising from the subject, in 
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both systems of law. If the concurrence is opened for a chair 
of procedure, (practice) and of crimiral legislation,’ the thesis 
must have for its object, one subject taken from the code of 
civil procedure, and another from the code of criminal instruc- 
tion. Finally, if the chair is one of commercial law, the thesis 
must have for its object one subject taken from the code of 
commerce, and another taken from the civil code. All these 
theses must be distributed among the judges, and the candidates, 
at least, as soon as the twelfth day after the drawing. 

Three days afterwards, the first candidate is to maintain his 
thesis, publicly ; and all the other candidates, or only six of 
them, if there is a greater number, are to discuss the subject 
with him, at least during a half hour, in order, that in every 
case, the public exercises may last tree hours. But as the 
disputants are allowed only one hour each, if there are not can- 
didates enough to occupy the time required for the thesis, some 
of the judges selected by the president, for that purpose, are to 
dispute with the candidate. The exercises are conducted in 
French, when the subject is one of French law, and in Latin, 
when it is one of Roman law. The arguments must bear duly 
upon the meaning and application of the various texts of the 
laws, relative to the subject, or upon the relations of the Roman 
law, to the French law. The disputants are not allowed to 
cite decisions, or the opinions of living authors. They may 
either attack the principles advanced in the dissertation, and 
the solutions given to the questions, growing out of the thesis, 
or propose new questions, in relation to the subject, in order to 
attack afterwards the answers given to them by the supporters 
of the thesis. 

The day, on which the last candidate maintains his thesis, 
the judges retire, immediately after this last trial, into their room 
for deliberation, to proceed to the election of one of the candi- 
dates to fill the vacant chair. The president first proceeds to 
a secret balloting, in order to determine, whether it is proper 
to make an election, or in other words to determine, whether 
any of the candidates has passed the trials in a satisfactory 
manner. An absolute rejection of the whole is not valid, with- 


?The term criminal legislation is used here, not in reference to the prin- 
ciples of legislation, but to the whole body of the criminal laws. This course 
of lectures is a course of law and not of legislation. 
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out a majority of two thirds of the votes. In case there is but 
a single candidate, they then proceed to ballot. Before the 
judgment of the concurrence, a discussion may be opened among 
the judges, upon the merit of the candidates, but no mention 
must be made in their report of the different opinions expressed 
by them. If the first balloting does not give an absolute 
majority in favor of one of the candidates, they proceed to a 
second, and if this does not give a majority, the candidate who 
has the highest number of votes is then to be balloted for with 
the one, who shall obtain the highest number of votes upon a 
third balloting. In all cases of equality, the president is enti- 
tled to a casting vote. All the operations, relative to the judg- 
ment of the concurrence, must be conducted without leaving 
their room. The hall of the public sitting remains open while 
the judges are deliberating, and they return immediately after 
their deliberation is closed in order to make known the result. 

The candidate selected receives his institution from the com- 
mission of public instruction, to which the president of the con- 
currence immediately transmits a report of all the doings. 

The places of adjunct professor, in the faculties of law, are 
filled by the concurrence, in the same manner as the chair of 
the professor. ‘The trials are the same. ‘The applicant must 
be twenty-five years of age. When one of the adjunct pro- 
fessors of the faculty, before which a concurrence is opened for 
a chair, is chosen by the judges, one of the other candidates 
may be named adjunct without proceeding to new trials. 


ART VIII.—RULES OF EVIDENCE. NO. 6. 
ADMISSION OF PARTIES IN CRIMINAL PROCEDURE. 


Tne end, alike to be attained in civil or criminal procedure by 
the introduction of testimony, is the elucidation of the truth ; the 
extraction of the whole portion of facts connected with a given 
litigated question. ‘The reasons, which show the importance 
of the admission of this testimony in civil, show still greater 
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necessity for it in criminal causes. Necessary as has been seen 
to be the admission of parties in civil procedure * to induce or 
prevent the imposition of just or unjust pecuniary burdens ; 
this necessity is immeasurably increased, when the onerous in- 
flictions of penal law are to be imposed or avoided. Here 
then, the question acquires a proportionably commanding im- 
portance — and is to be discussed with still greater caution. 

In the investigation of truth, the eye of intelligence refers 
only to the fact in issue. The resulting effect of such fact is, 
such as the law has seen proper to ordain —and its provisions 
are to be considered as the best possible. ‘The best means of 
ascertaining the existence of any facts is simply a question of 
evidence. ‘The escape of innocence, the punishment of guilt, 
are the only ends to be attained, and the rules of evidence are, 
or should be, adapted to their most effectual attainment. 
Whether such rules have been adopted, is the subject proposed 
for consideration —a subject commensurate in importance with 
the due administration of penal law. 

In all cases, were the judicial investigator to pursue the 
course dictated by reason, he would obviously anticipate the 
fullest information from those best acquainted with all the 
facts. ‘The eye and the ear witnesses a‘ ie accidental spec- 
tators of the transaction — may not, when the matter comes up 
for judicial investigation, be the most accurate, the best wit- 
nesses. ‘Their senses may have been deceived — their recol- 
lection may have become dim, confused and uncertain — or 
their memory may have failed. An adequate motive to per- 
ceive, treasure up, retain and relate what has transpired, may 
have been wanting. They may have ceased to exist, or their 
presence, for the purposes of judicial investigation, may be 
unattainable — or attainable only with a great and undue trouble 
and expense. The crime, pe rhaps, may have been committed 
without the presence of any human bei ing. Not so with the 
parties to the transaction. ‘The actual participators, the actors 
m the scene, will always be prese sicenaiiil the same interest, 
which induced them to act, will always induce them to recol- 
lect. Were the transaction one of recent cr remote occur- 


' Am. Jurist, vol. 8, p.7; vol.10, p.5. There may be much repetition 


of the argument, but we must be pardoned that fault. 
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rence — where the rights of persons or property were violated 
—the reputed sufferer in those nghts would best know’ when, 
where, how, and in what he may have suffered. The accused, 
the reputed violator of those rights, whether the charge was 
true, and if true, the precise manner, extent and mode of such 
violation. ‘They, then, the injured and the injurer, would 
obviously, so far as accuracy of original perception and recol- 
lection are desirable qualities in a witness, be the best sources 
for instruction. Any supposed danger from want of integrity 
on their part, or of intelligence on the part of the judge, will 
hereafter receive examination. 

Now the evils of exclusion are obvious. Were all testimony 
excluded, the detection of the criminal would be impossible. 
To the extent of exclusion —so far as from that cause crime 
escapes detection —to that extent it is encouraged and re- 
warded — by receiving and retaining in safety and without 
molestation its fruits. Impunity is the necessary and inevi- 
table result of insufficient proof. Partial exclusion is partial 
impunity. When this deficiency of evidence is the result of 
exclusionary rules, the law aids and abets the criminal. It does 
on a grand, what the perjured withholder of facts does, on a 
small scale. Suppression, on the part of a witness sworn to dis- 
close the whole truth, is perjury. The law thus punishes the 
witness for following with strictness its own spirit. Exclusion 
of testimony ; suppression of the truth are its grand character- 
istics, punishable in the case of a single individual, when infest- 
ing every portion of the law ; approved as one of its most im- 
portant rules. ‘The witness who from feelings of compassion,” 


1 In some conceivable cases, of course a violation of property, as larceny 
may have taken place, and the individual may not know so well who com- 
mitted the crime as some other person, but still the argument remains in 
undiminished force in all cases, when he does know. The violator of the 
rights of others always knows, however reluctant to relate. 


2? Whether a criminal escapes by reason of exclusionary rules, or the law 
should in certain cases authorize and prescribe perjury, would be a matter 
of form merely, not of substance. The English law adopts one, the Hindoo 
law the other course. The evil, however, is of limited extent in the latter, 
while in the former, it extends thoughout all its domains. ‘ Whenever a 
true evidence would deprive a man of his life, in that case if a false testi- 
mony would be the preservation of his life, it is allowable to give such false 
testimony : and for ablution of the guilt of false witness he shall perform 
the Poojeh sereshtie: but for him who has murdered a Bramin, or slain a 
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in a single case suppresses the truth only follow the example 
of the law. Suppression either by the law or by a witness 
differs only in the extent of the evil inflicted. In the one case 
a single individual may suffer unjust or escape just punishment ; 
in the other, the evil pervades the whole community. He then, 
who, wishing to see the law enforced, adopts exclusionary rules 
of evidence, most effectually prevents the attainment of his 
own wishes. 

No line of distinction can with safety be drawn between the 
rules of evidence in criminal and civil procedure. Whatever, 
in the one, elucidates the truth, cannot fail, of bene conducive 
to similar results in the other. Reform in the existing law be- 
ing the object, an examination of the law as it is, or its several 
subdivisions, becomes necessary. Not enough is it to notice 
the Jizarre and incongruous state of any portion considered by 
itself; but its relation to other branches must be considered, 
for its absurd and contradictory provisions can only be seen by 
contrasting one portion with another. 

In criminal suits, then, as in all others, there are always 
two at least, who have an interest in the result: the prosecutor 
and respondent; the party inflicting, and’ the party receiving 
the injury. Though the suit may be in the name of thegovern- 
ment, vet the real moving mind, the inspirer of the whole pro- 
cess. is generally the party who purports to be injured. The 
prosecutor, when not the party injured, has still an interest of 
some sort; else, why does he assume the burdensome expenses 
and onerous labors of the prosecution.’ Either ill-will or a 
pecuniary interest must ordinarily have induced the prosecu- 
tion: and to the vision of an unlearned man the former would 
be considered the most likely to lead the witness astray. The 
prosecutor, whether he be the party injured or not, has at any 
rate, in the cases to be cited by way of illustration, a pecuniary 


cow. who being of the Bramin tribe has drunken wine, or has committed 
any of those particularly flagrant offences, it is not allowable to give false 
witness in preservation of life.—Halhed’s Gentoo Laws. 


'In the English law, the prosecutor, in a vast many cases, is himself re- 
sponsible for the costs; which in some instances are so burdensome as 
almost to amount to a denial of justice. 1 Chitty’s Crim Law, 486, 671. 
Lord Brougham, in his speech on Reform of the Law, states an instance, 
when prosecutors costs were £10,000; p. 58. 


VOL. XIII.—NO. XXV. 5 
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interest ; and in all cases an interest of some sort. In civil 
causes the effects of pecuniary interest have been considered so 
deleterious, that the sagacity of the judge has always been on 
the alert to detect its presence even in the minutest degree. 
In cri:ninal procedure the dangers to be guarded against are 
greater in proportion to the greater importance of the rights 
involved. It remains then to examine the consistency of this 
portion of the law. 

In cases of theft the prosecutor is entitled to restitution of 
the goods stolen on conviction of the offender,’ and in all cases 
his civil remedy is in abeyance until the result of the criminal 
prosecution has been ascertained. Conviction then is either 
absolute success, followed by the attainment of the possession 
of the goods stolen, or a necessary prerequisite * to any well- 
grounded hope of success. Whatever interest as plaintiff in a 
replevin suit, the prosecutor might have, the same he obvi- 
ously has in the result of the criminal prosecution. Whether 
he were to obtain the goods directly or by the intervention 
of a second suit, he would still have an interest in the success 
of the prosecution. Because the process is termed indictment, 
rather than writ, his interest in the property will not for that 
cause be any the less. A, receiving a stolen horse, by the ver- 
dict of a jury, receives the same value, whether he be termed 
prosecutor or plaintiff, and his integrity can hardly be supposed 
to be materially affected by this change of name. 

‘In civil cases, if a witness be interested, lhe cannot be ex- 
amined. In criminal cases, for the safety of the public, getting 
rewards does not in a court of criminal jurisdiction disable a 
witness from giving testimony, though it may go to his credit.” 


1 One or two instances, by way of illustration, whether of common or 
statute law, it matters not: 

‘The prosecutor is competent, notwithstanding he be entitled to a resti- 
tution of his property on conviction of the thief. 2 Russ. on Crimes, 602.’ 

‘So one from whom goods had been stolen is a competent witness on the 
trial of the thief; although he is entitled by statute to satisfaction from the 
future earnings of the convict, and a recompense from the public treasury 
for the expense of prosecution. 9 Mass. 30. Com. v. Moulton.’ 


? Before conviction of the felon, no civil action lies at the suit of the 
party injured, for goods stolen. 2D. & E. 751. Harwood v. Smith. 3 
Greenl. 459, Foster v. Tucker et al. 4 Green]. 164, Boody v. Keating.’ 


3 Per George B. in King ». Geo. Leary. McNally on Evidence, 62. 
It is the constant practice to admit the prosecutors in an indictment for 
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Abundantly, yes, superabundantly aware of the sinister effect 
of interest, yet not satisfied with its natural existence, the legis- 
lator must go out of his path on an errand of crime to foster its 
increase by artificial means. ‘Those, then, to whom neither 
revenge nor passion ; neither regard to the laws nor their duties 
as citizens, would be adequate inducements to prosecute, are to 
be bribed by pecuniary offers to testify. The interest in the 
award thus proposed as the result of accredited testimony, how 
differs it from any other sum of similar magnitude? Let a 
hundred dollars be at stake in a civil or criminal suit, and in 
what would the difference consist. Is the informer’s money less 
valuable? Does it pay purer debts ? 

‘Sound it; it doth become the mouth as well : 

Weigh it; it is as heavy.’ 

‘ For the safety of the public.’ A good reason for admission 
or exclusion. ‘The safety of the public requires interested wit- 
ness. But if the common law has any one principle established 
and confirmed by the uniform current of authorities, it is, that 
perjury is the certain and inevitable result of interest. Yet, 
notwithstanding its own rules, is this evidence received. The 
safety of the public requires evidence prejudicial to its best 
interest. If this danger be sufficient for exclusion in civil, by 
how much is it diminished, when the interests involved are im- 
measurably increased. Here, as every where else, change only 
the name of the suit, while the beneficial results enure to the 
same individual, and he is accordingly received or rejected. 
Reason for the distinction? All the truth-destroying effects of 
interest vanish ; it becomes pure, sublimated, etherial, untouch- 
ed, and unstained by aught that is gross or wordly, when 
the remedy is sought for under the name of the king, or state. 
Let those eternal litigants, John Doe and Richard Roe, but 
enter the arena, and the responsible mover of the process is 
excluded ; seeking to attain the same ends under the name of 
the king, or state, he is supposed to have done it, ‘in pure 
maintenance of the laws and public justice,’ and is received. 


highway robbery, &c. &c.; though entitled toa reward. Esp. N. P. 713. 
Informers, whose evidence receives a pecuniary compensation from the 
law, are not admitted by the code of Napoleon. 


1 Gilb. Evidence, by Lloft, 221. 
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The pure mind of the informer is never swayed by sinister in- 
terest, or, it may be, that the atmosphere of the criminal side 
of the King’s Bench exalts and purifies the mind above the 
influence of all earthly thoughts and passions. 

Inconsistent as is the admission of the informer and prosecu- 
tor with the general principles of common law in civil, it is 
none the less with those adopted in criminal procedure. Intel- 
ligent as a witness as may be the prosecutor or party injured, 
the accused is in nowise his inferior; and the reasons which 
justify the admission of one, would seem equally to authorize, 
that of the other. 

Is then the accused at his own instance received? A crime 
has been committed. In the absence of all proof no greater 
presumption exists, that A, rather than B, has committed the 
offence. None can exist. The judge can have none. He 
should proceed to the investigation for the sole purpose of 
ascertaining who may be guilty. Who may in truth be the 
injurer or injured, does not appear, nor should it be presumed 
to appear, from the relative situations the parties may respec- 
tively bear to the cause on trial. 

Were the law to look with an equal eye on the accuser and 
the accused, it would form no presumptions in advance, either 
as to the truth or falsity of the charge alleged. It would 
leave the result as a matter for subsequent decision, after all 
the light receivable from a full and complete investigation had 
been obtained. It would neither assume the truth of the 
charge, nor the innocence of the prisoner. The mind of the 
judge should be neutral. To assume the truth of the charge 
would be to the injury of the accused ; it would be anticipating 
the most criminative evidence. ‘To assume the innocence of 
the accused, would be to pass judgment upon the truth of the 
charge, and the veracity of the accuser. No presumptions 
should be formed. For if done, it is, to the extent of such 
presumption, an interference with judicial action ; a prejudice 
assumed without cause ; a commencement of the work of inves- 
tigation with a mind unfitted for the task, from preconceived 
opinions ; from judgments preceding even the means of know- 
ledge, and which, whether right or wrong, are only so from 
accident. If this be correct, by what process of reasoning can 
the course of the common law be sustained ? 
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There the innocence of the accused is a presumption of 
law ;" a presumption of the practical effect of which in the 
trial, an observer in criminal cases alone is aware. Innocence 
of the accused, then, being a presumption of law—the accusation 
in the outset being presumed untrue, the accuser’s statements 
false, whether intentionally so or not is immaterial,— the ques- 
tion would naturally arise, whether both, and if not both, which 
of the two, should be heard as a witness. 

The principle of impartial neutrality — blind justice, holding 
in her hands the even-balanced scales, without prejudice for or 
against the accuser or accused, would require, that each should 
be heard. With equal means of knowledge, with equal power 
to instruct, with motives to truth dependent on their relative 
situations — motives, whose existence and tendency being seen 
in advance will be little likely to deceive—both should be heard 
and believed, (for truth being oftener found to exist than false- 
hood, by the greater frequency of its existence, by so much 
greater is the presumption of its existence,) until, from compa- 
rison of their several statements, reasons for belief or disbelief 
shall be found. A selection of either, would be an infringement 
of the proposed neutrality of the judge. 

But the common law selects. Whom? The accused, pre- 
sumed innocent? No. The accuser, presumed a perjurer, 
alone is heard. The accused, for whose benefit such splendid 
presumptions are nominally made; the accused-innocent, is 
rejected. It becomes then necessary to examine the reasons 
viven for the admission of the voluntary, self-serving testimony 
of the informer or prosecutor, to see if these reasons do not 
equally justify the admission of the accused. 

‘The superior interest, which the public have in the punish- 
ment of offenders, produces a striking difference, for the party 
aggrieved is allowed to give evidence against the prisoner, 
though he is frequently permitted by restoration of stolen 
woods, by rewards, by reimbursement of costs, or other means, 
to derive a benefit from conviction. No injustice need, how- 


1 [n the Scottish law, the presumption was of guilt. ‘ He who of his con- 
science cannot cleanse or find innocent, he must of necessity find guilty.’ 
In other words, he must be presumed guilty; and if the jury are not con- 
vinced of his absolute innocence, he must be condemned. Pitcairn'’s Crim, 
Trials, 19 West. Rev. 167. 

5 
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ever, arise from this exception, which has been found essentially 
necessary for the purposes of public justice ; because the credi- 
bility of the witness is still left to the jury, and they are able to 
estimate the probable influence of interest or revenge on the 
testimony, which he delivers.’ ' 

Whatever ‘ superior interest, the public may have in the 
punishment of offenders, if their own maxims are of any force, 
they have a much superior interest in the acquittal of inno- 
cence. Much as public justice may require interested testi- 
mony to prove the truth, much more does it require the same 
testimony to prove the falsity of the charge, if untrue. ‘ No 
injustice need arise, because the credibility of the witness is 
left to the jury, and they are able to estimate the probable in- 
fluence of interest. If the accuser can be safely heard, why 
not the accused? If the jury, ‘1s able to estimate’ the credi- 
bility of the one, why not of the other? What darkness has 
thus suddenly obscured the intellectual vision of the jury, that 
with ability to decide correctly on the testimony of the prose- 
cutor, it should suddenly fail, when that of the prisoner’s is to 
be investigated? Is the credjbility of one, a matter so easy ; 
the other, of so difficult decision 7 Does interest vary its effects 
on their respective testimony: Ifnay, then whence this in- 
ability to decide? If yea, cannot they estimate the effects of 
this variation? Is the intelligence of a jury subject to magnetic 
influences ; positive and competent for decision, when the in- 
terest of the prosecutor—negative, and incompetent, when that 
of the prisoner is to be estimated? ‘ It concerneth the commu- 
nity, that crimes pass not wholly unpunished, and if the party 
suffering might not prosecute, few besides have the certain 
knowledge of the fact or the disposition of bringing it to trial.’ ? 
Here then may be seen, at Jast, some slight symptoms of re- 
ference by the court, in their reasoning, to the real purposes 
for which courts are instituted. The reason a good one, why 
not elsewhere adopted? Does it not concern the community, 
that innocence should escape, that they who have committed 
no wrong, should suffer no punishment? As few, besides the 
prosecutor, might have the knowledge or the disposition to 
prosecute ; so few, beside the accused, might have the know- 


11 Chitty Crim. Law, 556. Am, edition, 453. 
21 MecNal. Evidence, 54. 
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ledge of those facts, which constitute a defence. Though by 
‘ indictment of law,’ the informer or prosecutor, is presumed to 
come ‘in pure maintenance of law and public justice ;' yet, 
as it may happen, that interest, or revenge, or malice, may 
have induced the prosecution, would not the testimony of the 


_ prisoner be as important, as that of the prosecutor ? 


These reasons, it has been seen, favor equally the admission 
of prosecutor and prisoner. To reject either, is to decide 
without knowledge on the character and trustworthiness of 
unheard and unknown testimony. In the absence of all legal 
presumptions, eacu should be heard. 

But the innocence of the prisoner is a presumption of law. 
The innocent person presents himself before the judge and 
demands a hearing.2 Who dares to exclude the innocent ? 
Being innocent, he is without motive to falsehood. His an- 
swers, being true, cannot deceive. Inasmuch as he has no 
fears that any possible confusion or agitation of his may be 
injurious, others certainly need not be alarmed. Having such 
fears, his obvious course would be, not to offer his own testi- 
mony. Being innocent, and his testimony true, proper cre- 
dence may or may not be given it. ‘True. But as all testi- 
mony may be misjudged, there is nothing peculiarly alarming 
in all this. But this result is not to be anticipated. The 
prisoner innocent and received, the means of correct decision 
are within the power of the court ; innocent and excluded, those 
constituted to decide have no longer even the means of arriving 
a teorrect results. Innocent and believed, justice, the end of all 
judicial proceeding, is obtained. Innocent and disbelieved, no 
evil has ensued by the introduction of the testimony, as with- 


1 Gilb. Evidence, by Lloft, 221. 


2 


® In the old Hebrew law, it would seem, both parties were heard. ‘The 
accuser and accused both made their appearance before the judge or judges. 

The accuser was denominated Satan. . . . The witnesses 
were sworn, and in capital cases the parties concerned,’ Jahn’s Bib. Arch- 
aiology, 306. 

Soin Greece. . . . After these preliminaries in all cases, the parties 
swear to speak the truth, and begin personally to discuss the case. 2 Ana- 
charsis’ Travels, 261. 

The hearing should be on oath; for whatever reasons, if any, exist in 
favor of an oath, apply equally to art, whether extraneous witnesses or 
parties. 
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out it the same result, with still greater certainty, would have 
happened, while, at all events, a chance for correct decision 
has been obtained; a chance important as is the probability 
which truth has for credence over falsehood. 

The innocent may utter falsehood. If he does this volun- 
tarily to incur punishment, it is nothing more than now he 
may do, by pleading guilty to an unjust accusation. If, for 
the purposes of self-defence, he utters falsehood and thereby 
escapes, still, as a correct decision has been obtained, no very 
alarming evil has ensued. Justice by falsehood is better than 
injustice by the same means. But as falsehood will be little 
likely to present itself to the honest man as means of escape, 
its existence in the case supposed is by no means to be pre- 
sumed. 

He, then, who would exclude the innocent must assume, as 
the foundation of his argument, the dangerous tendency of 
innocence to truth, and of truth, as a mean of correct decision, 
to the cause of justice. The lips of innocence are to remain 
forever sealed, lest perjury and lies should escape. Perjury 
anticipated from the presumed innocent ; truth from the pre- 
sumed perjurer. Such is the assumption upon which the 
exclusion of presumed innocence must necessarily be based. 

But the accused may be guilty, and, being guilty, may 
testify falsely to screen himself. ‘True, but se judice nemo 
nocens absolvetur. At the bar of his own conscience no guilty 
man ever escapes. ‘The dangers and the hardships of exam- 
ination being such as by the common law to excuse the de- 
fendant froin interrogation, will the accused voluntarily incur, 
nay, court those dangers? Guilty, would he voluntarily 
expose himself to examination? But what if, relying on his 
own hardihood, he should? Guilty, he is exposed to all the 
dangers which have been considered sufficient to exempt him 
from any answers. Guilty, every true answer, by its truth, 
every false answer, by its inconsistency with the true ones 
already given, leads to conviction. Guilty, and answering 
falsely, his station as accused would induce no peculiar cre- 
dence to his answers. ‘There is indeed less danger of credit- 
ing a perjured party than an extraneous witness, inasmuch as 
the interest, being more obvious, will be less likely to deceive. 
Guilty and a perjurer—contradicted by the accuser, by the 
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witnesses, if any, to the transaction, by the circumstances of 
the case, his conscience unquiet—the chance of undue cre- 
dence would hardly seem very great. 

But suppose him believed. It is only the ease of false evi- 
dence believed, a danger to which all false evidence is exposed, 
but a danger only to be averted by omniscience, and therefore 
affording no grounds for the exclusion of testimony not known 
to be false. Were it known to be false, its introduction would 
obviously be harmless. 

In the case above considered, the accused has offered his 
own testimony, self-serving of course, else he would hardly 
have offered it. But as, if guilty, he will be little likely to do 
this, shall he, when, as a measure of safety, he would withhold 
this testimony, be compelled to answer such questions as may 
be propounded by the court or by those hostile in interest to 
himself? 

The principles of common and constitutional law alike throw 
a protection around the accused. Nemo tenetur seipsum ac- 
cusare, translated into our own language, has been inscribed 
among the constitutional provisions of the land. The learning 
of the courts and the prejudices of the people have both con- 
spired to give to it a peculiar sacredness. It then becomes 
necessary to examine its meaning, its effect, its expediency, 
and the arguments which have been assigned in its support ; 
for, sanctioned as it has been by the wisdom of antiquity,’ the 
advocate of innovation must show a strong claim for change, 
before he can expect or even hope for a hearing: he must 
examine the question in all its bearings; he must erect, on 
solid and immovable foundations, the superstructure of his 
argument; for he has the prejudices, which cluster around 
whatever is — the fear and danger of innovation — and the cries 


1 The early state trials show that this was not the original, primitive com- 
mon law of England. The prisoner was frequently, and even as late as the 
reign of Elizabeth, subjected to the rack, and those whose office it was to 
handle it were ‘ charged to use it in as charitable manner as such thing might 
be.’ In 1614, Peacham, accused of high treason, was examined upon inter- 
rogatories ‘ before torture, in torture, between torture, and after torture,’ by 
a commission, of which Sir Francis Bacon was a member. To show how 
and when this change was introduced would, had we leisure and the ne- 
cessary materials, be a labor of great interest. 








62 Admission of Parties in Criminal Procedure. [Jan. 


of the rack or torture — to encounter in his march to attempted 
reform. 

The idea of compelling a witness to prefer charges against 
himself was never thought of ; and the constitutional provision 
was never intended to guard against any such supposed danger. 
The object was to protect entirely the prisoner from any inter- 
rogatories adverse to his own interest. 

Shall, then, the accused, when his own interests are at 
stake, in his own cause, in his own trial, against his wish, and 
for the avowed purpose of establishing his guilt by his own 
answers, be compelled,’ not by the rack or torture, but by the 
ordinary process of court, and under the ordinary penalties for 
perjury, to answer any and all pertinent questions relating to 
the cause on trial, which may be proposed either by the prose- 
cutor or the court? 

The objections to this testimony will come either from the 
prosecutor, the accused, or the judge. 

On the part of the prosecutor, by whom and at whose 
instance the questions have been propounded, no objection can, 
of course, arise. Having ample evidence to subserve his pur- 
pose, he will never call on the prisoner; without such evi- 
dence, he may, from necessity, be compelled to do it. Not 
desiring this testimony, his obvious course is not to require it ; 
requiring it, any objection comes with an ill-grace from his 
mouth. On the part of the accused, the form which his objec- 
tion would assume, the course which he would adopt, would 
depend much on his innocence or guilt. 

The accused innocent, he would shudder at such a rule. 
To dissipate the clouds which encircle and surround him; to 
expose, detect and refute the false and calumnious charges, 
which have been made against him, would be to him a source 
of pride. Innocent, he would rejoice at an opportunity of 
stating, under the most solemn sanctions, the several exculpa- 
tory facts by which such innocence would be proved. ‘To 
him interrogation brings no terrors. ‘To the guilty alone is it 
a source of dread. Every true statement of his, receiving 
corroboration from other sources, would induce credence in his 


} The prisoner should be received and examined like any other witness ; 
compelled as far; examined under the same penalties as any other witness. 
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statements. Innocent, and whether his answers are or are not 
credited, still he suffers not by this interrogation ; as in the 
worst event, the same result would unquestionably have hap- 
pened in the absence of his answers. 

But the innocent may be confused, and such confusion may 
lead to unjust conviction. Confusion, the natural concomitant 
of guilt, is a reason, not for excusing, but rather for compelling 
the testimony of the guilty. As the innocent may be con- 
fused, lest improper inferences may be drawn from this confu- 
sion, all, says the law, out of regard to the innocent alone, 
should be exempted from interrogation. The danger here 
supposed applies only to the innocent. 

Confusion is the result of consciousness of error or mistate- 
ment, or inconsistency. ‘The truth is one, uniform, consistent 
with itself, with every other fact in the case. Ordinarily, what 
reason can exist for confusion on the part of the witness utter- 
ing the truth. Hesitate he may, falter he may. ‘The very 
anxiety to utter the precise truth may lead to hesitation ; a wish 
to keep within the limits of the most exact correctness may 
lead to caution in the operation of memory, or the selection of 
language in which to express such operations. So that simple 
hesitation is no sign of guilt. Those most careless of correct- 
ness are the most fluent; so that simple hesitancy is no sign 
of guilt. Besides, the witness may have time to collect his 
thoughts, to revive his memory, and thus escape any inference 
which might rashly be drawn from any supposed confusion. 

But what is the purport of this argument? That all should 
be exempted from interrogation, lest perchance the innocent, 
with truth on their side, should be confused in its utterance, 
and that confusion be mistaken for guilt? The very utterance 
of such a proposition tends to its own refutation. So cautious 
and regardful are you of truth, that, lest the utterance of truth 
should overwhelm her with confusion, you doom her to eternal 
silence. The innocent, will he say, ‘True I am innocent, 
and for that very reason dare not answer, lest | may be con- 
fused and this confusion of mine be mistaken for guilt.’ Were 
the argument valid, confusion would be the result not of guilt 
but of innocence ; the proof not of falsehood but of truth. Let 
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it be so; confusion a sign of innocence ; and still the innocent 
would be equally anxious to be examined and heard.’ 

But he may give contradictory or false statements, or may 
be unable to explain the inculpatory facts alleged by his 
opponents. True. What then? Because his answers may 
be unsatisfactory, or his explanations insufficient, should you 
therefore refuse to examine him? What thiey may be, you 
can only know by inquiry. And whatever danger there may 
be in receiving the deliberate answers of a witness prepared 
for examination, that danger is certainly insignificant compared 
with that of introducing his loose, casual conversations or un- 
heeded remarks,’ without explanation of the time, manner or 
circumstances under which they were uttered. 

Of all assumptions, the most monstrous is that of the 
dangers of investigation to innocence; of a reluctance on the 
part of the honest to exonerate himself, through fear of increas- 
ing the chances of conviction by that very attempt. The rule, 
then, was not adopted for the benefit of innocence ; for on their 
part there is no reluctance to testify, because they cannot be 
endangered by their testimony ; not for the benefit of the court, 
for where there is no fear of perjury there is no danger of 
deception. 

The accused, guilty and subjected to interrogation,’ will 


! «The president (by the Code Napoleon) may ask from the witness and 
the accused all the explanations which he shall deem necessary for the 
manifestation of the truth.’ 


? Admissions and confessions of the excluded prisoner are every day re- 
ceived. The inconsistency of this admission will be hereafter more fully 
examined. 


3 The code of Louisiana authorizes the examination of the prisoner by 
committing magistrate, notwithstanding their constitution provides ‘that 
the accused shall not be compelled to give evidence against himself,’ but 
they are not under oath ; thus depriving the courts of that sanction for 
truth ; a sanction the more necessary in proportion to any supposed ten- 
dency to falsehood. But even by this code, the prisoner is not examined 
on the final trial ; thus depriving the jury of all the advantages which can 
be obtained from publicity of examination ; while, at the same time, there 
is a restriction as to the interrogatories which may be put. ‘Ist. He must 
be informed that, although he is at liberty to answer in what manner he 
may think proper to the questions that shall be put therein, or not to an- 
swer them at all, yet a departure from the truth or a refusal to answer. 
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either be silent, or his answers will be entirely true, or false, 
or mixed, embracing both truth and falsehood, as may seem 
most conducive to his own safety. 

If, in answer to interrogation from either the judge or public 
prosecutor, he be silent,—for he may be so,— it is at the 
risk of that inference which is ordinarily drawn from silence. 
He would obviously answer, were such answer to be favorable 
to his own interest. If, then, with an opportunity for excul- 
pation, — if exculpation be possible, — if, with the opportunity 
of asserting and, so far as his solemn asseverations can be of 
any avail, of establishing, his innocence, he will not avail him- 
self of that opportunity, what is it, but an admission that an 
answer would be dangerous ; that he even prefers the natural 
inference of guilt from silence to answering. If, then, know- 
ing this inference will be drawn, he prefers it should be, what 
is it but an admission of its correctness. Silence is tantamount 
to confession. He cannot object to this conclusion, as a word 
from his mouth would remove all injurious inferences. He is 
silent then; because, if he answers truly, he must either con- 
vict himself. of this or some other crime. If of this, then the 
inference is just; if of some other crime, that crime must be 
yreater than or equal to that of which he is accused ; for, if 
less, he would admit such less crime in preference to this in- 
ference. If greater, and he chooses silence, it is because he 
prefers the punishment of the crime charged to that of the 


without assigning a sufficient reason, must operate as a circumstance against 
him, as well on the question of his commitment as of his guilt or innocence 
ou the trial. 

‘2d. The magistrate shall next put the following interrogatories : What is 
your name and age? Where were you born? Where do you reside, and 
how long have you resided there? What is your business or profession ? 
Where were you when the act or omission, of which you were accused, is 
stated by the witnesses to have taken place? Do you know the persons 
who have been sworn as witnesses on the part of the accusation, or any, 
and which of them, and how long have you known them? 3d. Give any 
explanation you may think proper of the circumstances appearing in the 
testimony against you, and state any facts that you think will tend to your 
exculpation. 

‘4th. These answers shall be reduced to writing by the magistrate,’ &c. 
Livingston's Criminal Code — Code of Procedure, Ch. 4, art. 173. 

So far all well; but the examination should be unrestricted, in open 
court, before the jury, and under oath, like those of the accuser or another 
witness. 
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crime of which he is really guilty ; so that even here no injus- 
tice is done. The prisoner suffers, and justly, though not from 
the crime committed. For, by the hypothesis, his answers, 
showing the greater, would disprove the lesser crime. So that 
he would suffer only for the less by silence. But however 
that might be, if he prefers this inference, whether it be correct 
or not, he has the right of choice. He may plead guilty or he 
may be silent, when innocent; but he should not, therefor, be 
either exempt from pleading or answering. If guilty, and in 
answer to interrogatories, he discloses his guilt, the causes, 
motives, time, place and circumstances,— what stronger and 
more convincing proof can be desired? From his own mouth, 
—in open court, with the result of such avowal distinctly in 
view,—he unqualifiedly confesses the crime. ‘That such 
avowal, if false, would be made, is not to be supposed. If 
there be any principle of human action which never sleeps, 
which never tires, — which, at all times and places, and in the 





minds of all, is in unceasing action, — it is that of self-interest. 
If there be any danger so remote and contingent as not to 
enter into our calculations of human conduct, it is that an 
individual of sane inind will never deliberately inflict harm on 
himself. Besides, were this danger ever so creat. its existenc: 





is neither obviated nor even lessened by excluding his exam- 
ination ; as the accused here likewise may, if he choose, plead 
guilty. 

If, unwilling to confess or to hazard the inference arising 
from silence, he prefers to answer, he will so shape his an- 
swers, as they may best conduce to his escape. The prisoner 


interrogated will naturally utter the truth; for it is easier to 
resort to the memory than to the imayination: easier to relate 
what has happened, than, at a moment’s warning, to give a 
consistent story of what has not happened. The accused will | 
never deviate into the regions of falsehood, when his purposes 
can be subserved by truth ; so that the stap/e, the main por- 
tion of his testimony will be true. Whenever the truth will 
lead to detection, falsehood may be expected, and that in the 
least possible quantities, from the danger of an unnecessarily 
enlarged admixture of so dangerous and difficultly managed an 
ingredient. It was the remark of a sagacious scoundrel, that 
a lie was too precious to be used except under the most 
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urgent necessity. As in poetry, ‘ nec deus intersit, nisi dignus 
vindice nodus,’ so in testifying, the rogue of shrewdness never 
uses the dangerous weapon of falsehood except when under 
the pressure of the most imminent danger. The fool may be 
more rash, but his rashness is folly. His story then will pre- 
sent an admixture’ of truth and falsehood variously commingled, 
and new dangers will arise from the conflicting elements of his 
story. The truth, by its consistency with other true facts 
proved ab extra; the falsehood, by its inconsistency with the 
true facts asserted, will both unite to convict him. ‘The lie or 
ihe truth are both pregnant with dangers. 

Fearing, then, to utter a falsehood, he may attempt evasion. 
If he evades — question after question is propounded, till from 
one evasion to another, he resorts either to silence — to silence 
with the inference arising therefrom, seen and admitted, and pre- 
ferred to language —or to confession, the strongest and most 
satisfactory proof —or to falsehood — thus affording another 
evidence of guilt. Question after question is plied, till the 
abashed and confounded miscreant is at length driven to his 
refuge of lies —the last hope — the desperate shift of the self- 
convicted delinquent. But to him falsehood is full of peril —is 
encircled with ruin. He is surrounded by dangers, which as 
they cannot be foreseen, so they cannot be guarded against. 





Detection, contradiction, refutation, may spring up from any 
quarter. Like Orestes chased by the furies, the false witness, 
turn whither he may, is still haunted by the lie he has uttered. 

That then the accused, if gui/ty, should object being placed 
in an attitude so dangerous to him, because he is guilty, is what 
might have been expected. Just as much as he would wish to 
escape punishment, just so far would he wish to avoid saying 
or doing, or having others say or do, what might lead to such 





1 «When on a trial all the witnesses tell lies, what are you todo? Is 
the criminal to escape, and are you to employ your time in the trial of the 
witnesses? In England, you would acquit the prisoner and try the wit- 
nesses. In India, you must convict or acquit the prisoner, on the strength 
of that portion of truth which you can pick out of the compound mass of 
truth and falsehood. There is not such a thing known in Bengal as a 
deposition which does not blend them together.’ Tytler’s Considerations 
on Present State of India, vol. 2, p. 106-7. 

Is not human nature the same on the shores of the Ganges, the banks of 
the Thames, and the Atlantic coast? and could not the grains of truth be 
picked out as well by an English and American as an Indian jury ? 
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results. His objection to testifying, is an objection to punish- 
ment. Whether the testimony, which proves his guilt, should 
come from his own or the lips of another, is immaterial ; or if 
material, the preference would seem to be, that it should come 
from his own, inasmuch, as from so friendly a source, it cannot 
but happen, that his story will be narrated in the most favorable 
manner — more favorable, than by any other witness, however 
disinterested he might be; that, he will take care, that all 
facts, which may seem to lessen the appearance of guilt, or if 
guilty, which tend to lessen the apparent atrocity of the crime, 
will be fully set forth. So far, therefore, as condemnation is 
the result of his own evidence, so far he may be assured, that 
there will be no misrecollection, no forgetfulness, no misstate- 
ment of what may serve, or be thought to serve his interest ; 
he being judge of those interests. Adverse interests, prejudices, 
perjury, may be objections to all other testimony ; but the 
prisoner can never make such against his own statements. 

If then the hardness of uttering this testimony, if any supposed 
punishment, its probable result, be a valid objection against re- 
quiring it from the prisoner— it is an objection equally valid, 
against requiring it from any other source. ‘The punishment is 
the result of the facts proved, and whether those facts come to 
the cognizance of the court from one source or another, from 
the accuser, the accused, or from extraneous witnesses, it 
makes no difference in the punishment. Whatever objection 
he may have to testifying himself as to facts, which may lead 
to his punishment, he will have the same to this testimony 
from any other source. This argument, if valid, would exclude 
all testimony. 

Further, if the prospect of punishment, resulting from the 
disclosure of facts, be a valid reason for excusing from, or not 
compelling such disclosure, much more should it excuse him 
from all punishment. If the hardship of disclosing excuses, 
why punish at all? The hardship of suffering the punishment 
of the law is greater than that of disclosing such facts, as may 
lead to such suffermg. He who would exonerate the prisoner 
from the lesser, most unquestionably should from the greater. 
The hardship of disclosing is only the fear, the anticipation of 
its onerous results ; but, if the fear of such results be a ground 
of exemption, much more are the results. ‘The punishment is 
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greater than the fear of it. If the dread of it, be a valid reason 
for withholding the means requisite to obtain the necessary 
proof to authorize its infliction, much more is it a reason, why 
such punishment should never be borne. ‘The more burden- 
some punishment is than its anticipation, so much stronger 
the argument for exemption from all punishment — than that 
for excluding the proof by which guilt may be established. 

Evidence is offered for the purpose of punishment — the 
punishment, the object of its introduction is urged as an argu- 
ment for not receiving it. ‘The law punishes for the omission, 
or commission of certain acts — this punishment is hard to be 
borne, else it would hardly be punishment — therefore, be- 
cause of its hardness, you are excused from disclosing, what 
may lead to such unpleasant consequences. The law, the 
reason for its own nullification. A man is tried with the avowed 
intent of subjecting him to punishment — the means of ascer- 
taining guilt are withheld, lest they should lead to the infliction 
of the punishment desired. Because punishment is hard to be 
borne, therefore, it need not be inflicted. Were punishment 
not punishment — something pleasant and desirable — it would 
be otherwise. 

The punishment to be imposed, let it be remembered, must 
in all arguments on the subject be considered as just and expe- 
dient — the offence for which it is inflicted, as deserving the 
precise penalty imposed. Were it otherwise — did the act, 
whether of omission or commission, deserve a milder, or were 
it entirely undeserving any punishment, the proper remedy 
would be a repeal of such injudicious law. 

An utterance of testimony is attended with trouble and vex- 
ation. ‘The utterance of testimony by the prisoner is attended 
with no greater hardship, than that of any other witness, save 
to the extent of fear of punishment arising, or to arise from such 
testimony. ‘The witness, then, by the assumption guilty, but 
reluctant to disclose such guilt, on account of the punishment 
consequent thereon —for when there is no punishment, the 
simple labor of utterance, a reason applicable to all witnesses, is 
the only objection, might be supposed to address the judge, or 
the legislator in something like the following language.’ 


1 In Hardre’s Reports may be seen an edifying argument on this subject, 
in the case, The Attorney General v. Samuel Mico. Demurrer to a bill 


6* 
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‘TI, and not I alone, but the whole tribe of criminals — for 
in this matter, there is a wonderful union of sentiment — I am 
averse to pain, to suffering, to punishment. All wrong-doers 
have a similar aversion. By subjecting me to examination, as 
I am guilty, it could hardly happen, that I could adopt any 
course, which should be free from danger. Indeed, were it not 
for the expected proof against me, you would hardly inquire. 
What is very obvious, a matter you cannot help perceiving, 
is, that my path would be beset with danger. Silence, you 
would consider as a mark of guilt — falsehood, when detected, 
would excite your suspicions and the truth would assuredly 
condemn me. This prying into my conduct — this investigat- 
ing my doings —this eternal questioning I abhor, it cannot do 
me any good. I should prefer the exclusion of all testimony, 
by which my guilt, could be established. Indeed, considering 
the hardship, the law should be so; but, if this cannot be 
granted, deliver me from all examinations, all questionings as 
to any transactions of mine. They will not bear it. In fine, I 


to discover certain forfeitures to the commonwealth. Hardres for defend- 
ant. ‘I shall consider the demurrer consistent with and agreeable to all 
manner of laws,— the law of God—the law of Nature — the law of the 
land. 

‘1. For the law of God. That not only allows, but rather commands, 
every man to preserve himself from liurt and damage; as appears by the 
case of St. Paul, mentioned in the Acts of the Apostles, who being accused 
by the orator Tertullus for sedition and other crimes before the governor, 
answered, I am not careful toanswer thee about these things: in that I am 
not bound to answer thereto. And when Pontius Pilate asked our Savior 


some questions, he answered nothing: whence it appears what the law of 


God and the God of law allows in such cases of crime. 

‘2. For the law of Nature. That is of the same stamp; hence the rule, 
Nemo tenetur, &c. . . . . . The second head [ insist on is reason. 
1. It is against the common practice of all courts of justice to enforce men 


to answer in suchcases . . . 2. There is no precedent of any such 
. . . o »* 

practice for twenty years and upwards last past; and disuser renders 2 

thing absolute . . . 3. By third reason it is ab incongruo. It is a very 


incongruous way of proceeding ; for by this way the ordinary way of pro- 
ceeding by information and indictment would be interrupted, and the rule 


is, Won est decurrendum ad extraordinaria ubi valet ordinarium. 4. If 


this were allowed, what need would there be of searchers and officers to 
look after such things? 5. Because the matter charged is a direct crime, 
&ec. &c, re 

‘So it appears the ecclesiastical court cannot examine men upon their 
oaths against their wills only in two cases: but not in criminal cases, as 
incontinency, &c. &c. For as the civilian says, that was inventio diaboli 
ad destruendas miserorum animas ad infurum, &c. &c. &c. 
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wish to avoid all punishment. Truism, though it be, I have 
great reluctance to enduring suffering, and wish to avoid what- 
ever may lead to it.’ 

The argument of hardship presupposes the testimony uttered 
true. It is hard, because truth will condemn him. If false, the 
prisoner would hardly beg to be excused from answering, lest 
he might commit perjury. ‘ Inquire of me, and I shall most 
assuredly commit perjury — therefore, to save me from this 
sin, I beseech you, put no questions.’ 

The legislator, or the judge, usurping the place and functions 
of the legislature, having thus heard the reasons, why the law 
should not be enforced — at once, from mistaken humanity ; 
mistaken, so far as the body of offenders is concerned, inasmuch 
as uncertainty of punishment leads to increase of crime — mis- 
taken, so far as the public are concerned, for they suffer by 
every guilty man, thus thrown upon the community, and by the 
incitement to crime, arising from every additional instance of 
escape from punishment — excuses the reluctant scoundrel from 
testifying. Aye, not merely excuses, but if perchance in a 
spirit of unwonted honesty, the accused should admit his guilt, 
he is advised, encouraged, and entreated to retract his plea, 
and substitute a lie, and the jury compelled to declare it the 
truth, even against the evidence of their own senses. Nor 
is even this enough, but the whole armory of quibbles is placed 
within his control and their use sanctioned, and approved, by 
the ablest and wisest judges. ° 

Of these rules the effect is to screen the guilty, by exempt- 
ing them from what they most dread — interrogation. Were 
the criminals to frame a code for their own special protection, 
their first provision \ ould be to protect themselves from all 
inquiry into their conduct. ‘The present law benefits the crimi- 
nal, by exempting from the dangers of detection, and injures 
the innocent by depriving him from the benefits arising from 
an examination into his conduct. 


1 «Let them prove it,’ says the scoundrel; ‘ Aye, let them prove it,’ is 


the responsive echo of the judge. 


2 ¢ Whatever may be the degree of guilt, how strongly soever proved, 
yet if the defendant is entitled to a jegal advantage from a literal flaw, 
Gop forbid he should not have the full benefit of it.’ Per Lord Mansfield 
in Rex v. Horne, Cow. Rep. 675. 
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As for the judge, the only reason he could urge, would be 
the fear of deception — for, if not deceived by testimony, no 
harm, so far as relates to correct decision, has ensued. But as 
deception would only be the result of incompetency, as the 
evidence can as well be weighed as any other, he will hardly 
exclude the evidence for that cause. The judge, who is fit for 
his station will never exclude any witness through fear, that 
after hearing, he may erroneously decide — to do so, would be 
saying, that he can decide upon the truth of a witness, better 
without than with hearing him.' 

The prisoner, then, should be examined, unless guilt on his 
part, or imbecility on the part of the judge, should be consid- 
ered as affording valid grounds of exemption. ok. 


ART. IX.—ON THE POWER OF THE LEGISLATURE, IN MAS- 
SACHUSETTS, TO SUSPEND A LAW, FOR THE BENEFIT 
OF AN INDIVIDUAL. 

Tue right of the legislature, to suspend the operation of a gen- 

eral law, in favor of an individual, after having been exercised 

by the legislative, and acknowleged by the judicial, department 
of the government of Massachusetts, for many years, both be- 
fore and after the adoption of the constitution, was finally dis- 
allowed by the Supreme Judicial Court, in the case of Holden 

v. James, in the year 1814, (11 Mass. Rep. 396.) as uncon- 

stitutional.* The propriety of this decision has not since, we 


' This subject has already been discussed in previous articles on the rules 
of evidence. 


* Those of our readers, who have been acquainted with the proceedings 
of the legislature of Massachusetts, for some years past, will be reminded, 
by the title of this article, of the celebrated case of Witt1am Vans ; whose 
‘continual claim,’ against the decision alluded to, and whose unintermitted 
petitions to the general court, for a suspension of the law limiting the time 
for bringing suits against executors, &c., to enable him to prosecute an 
action against the executor of Joun Copman, have rendered his name, 
and his supposed wrongs, as familiar in our halls of legislation, as the 
claim of Amy Dardin, or Beaumarchais, in the halls of congress — or the 
‘ plea’ of old Peter Peebles, to the lovers of the pages of the author of 








1835. ] Power to Suspend the Laws. 73 


believe, been called directly in question ; but, on the contrary, 
it has received the approbation of the court, in several cases, 
and particularly in that of Picquet, appellant, &c., in the year 
1827, (5 Pick. Rep. 65.) In this latter case, the court deny 
the right of the legislature, in the following emphatic language : 
‘We think it very clear, that they [the legislature] have no 
authority by the constitution, to suspend any of the general 
laws, limiting the suspension to an individual person, and leav- 
ing the law still in force in regard to every one else.’ 

The question, whether the legislature has or has not this 
power, is one, which we deem.-to be of infinite importance to the 
citizens ; and, believing it to have been settled, as we think we 
shall be able to show, upon insufficient grounds, we propose, 
(with all due deference to the learned judges,) to give it in 
this article a deliberate examination and discussion. We should 
be glad, if our limits would permit, to extend our inquiries, and 
to examine the whole subject of legislation, in reference to its 
objects and purposes, and with a view to throw light upon our 
present undertaking: but, in this country, where legislation is 
itself regulated by fundamental laws, which may be applied to 
its exercise by the judiciary power, and where, consequently, 
the principles of lawmaking resolve themselves, not merely into 
what ought to be done, by an arbitrary and absolute power, 
but into what may be done, by one limited and restricted, such 
an investigation would require a volume, rather than an article. 
We shall confire ourselves, therefore, however reluctantly, and 
at the risk of diminishing somewhat the force of our reasoning, 
to the simple question, which we have announced. 

The first step, in this inquiry, is, to ascertain, whether the 
right to suspend a law, in a particular case, is a part of the leg- 
islative power of a state, independent of all constitutional pro- 
vision: if it be so, then such power will exist in the constituted 


Waverly. With the merits of Mr. Vans’ case, we have nothing to do. 
Whether he has, or has not, a valid claim against the estate of John Cod- 
man, which, if the barrier of the statute of limitations were removed in 
his favor, he could establish at law, is a question, with which, we do not 
propose to embarrass ourselves. Those, who feel any interest or curiosity 
in relation to this case, will find a statement of it, in a report made to the 
House of Representatives, in 1833 —and, in a Review of that Report, by 
David L. Child, Esq. The latter contains some able observations on the 
dispensing power. 
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legislature, unless the powers of the latter are limited expressly 
or by necessary implication. Burlamaqui states it, as a prin- 
ciple of natural law, in the following clear and precise terms : 

‘'The obligation, which the laws impose, has as great an 
extent as the right of the sovereign ; and consequently it may 
be said, in general, that all those who are dependent on the 
legislator are subject to this obligation. But each law in par- 
ticular obliges those subjects only, to whom the subject matter 
may be applied ; and this is easily known from the very nature 
of each law, by which the intention of the legislator is suffi- 
ciently expressed. 

‘ Nevertheless, it sometimes happens, that particular persons 
are exempted from the obligation of observing the law ; and 
this is what we call dispensation, on which we have a few re- 
marks to make. 

‘1. If the legislator can entirely abrogate a Jaw, by a much 
stronger reason, he can suspend the effect thereof, with regard 
to any particular person. 

‘2. But we must likewise acknowledge, that none but the 
legislator himself is invested with this power. 

‘3. He never ought to use it, without very good reasons, 
and then he should act with moderation, and according to the 
rules of equity and prudence. For, were he, without dis- 
cretion or choice, to favor too great a number of people with 
dispensations, he would enervate the authority of the law ; or 
were he to refuse it, in cases perfectly alike, so unreasonable a 
partiality would certainly be attended with jealousy and discon- 
tent.’ (Principles of Natural Law, Part I. chap. X. § 13. 
Nugent’s Translation. ) 

Blackstone says of the parliament : 

‘It hath sovereign and uncontrollable authority in the mak- 
ing, confirming, enlarging, restraining, abrogating, repealing, 
reviving, and expounding of laws, concerning matters of all 
possible denominations, ecclesiastical or temporal, civil, military, 
maritime, or criminal : this being the place, where that absolute 
despotic power, which must in all governments reside some- 
where, is entrusted by the constitution of these kingdoms.’ (1. 
Com. 160.) 

Mr. Justice Iredell, in the case of Calder and wife v. Bull 
and wife, in which the constitutional power of the legislature of 
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Connecticut, to set aside a decree of one of the courts of probate, 
in that state, and to order a new trial, was brought before the 
Supreme Court of the United States, uses the* following lan- 
guage : 

‘If a government, composed of legislative, executive, and 
judicial departments, were established, by a constitution, which 
imposed no limits on the legislative power, the consequence 
would inevitably be, that whatever the legislative power chose 
to enact, would be lawfully enacted, and the judicial power 
could never interpose to pronounce it void.’ (3 Dall. Rep. 
398.) <A similar opinion is expressed by Mr. Justice Chase, 
in the same case. (p. 387.) 

Mr. Justice Patterson, in the case of Cooper v. Telfair, re- 
marked: ‘1 consider it as a sound political proposition, that 
whenever the legislative power of a government is undefined, 
it includes the judicial, and executive attributes.’ (4 Dall. 
Rep. 19.) 

Mr. Justice Story, in his Commentaries on the Constitution, 
in reference to the powers prohibited by that instrument, says : 
‘ Before the constitution of the United States was adopted, 
every state, unless prohibited by its own constitution, might 
pass a bill of attainder, or ex post facto law, as a general result 
of its sovercign legislative power. (3 Com. on Constitution, 
$ 1367.) 

The declaration of rights, prefixed to the constitution of 
Massachusetts, is itself a proof of the indefinite, unlimited, and 
absolute power, which would reside in a constituted legislative 
body, unless restrained and limited by the instrument of its con- 
stitution. For what reason, were the prohibitions, in the 6th, 
10th, 12th, 14th, 24th, 25th, 27th, and 28th articles introduced, 
if, by a general grant of legislative power, the legislature would 
not have had an authority to do the acts thereby prohibited, 
without possibility of control by any other power : 

These restrictions, upon the otherwise absolute authority of 
the legislature, explain the following remark of Mr. Justice 
Chase, in the beforementioned case of Calder et ux. v. Bull et 
ux.: ‘ All the powers delegated by the people of the United 
States to the federal government are defined, and no construc- 
tive powers can be exercised by it, and all the powers that re- 
main in the state governments are indefinite ; except only in 
the constitution of Massachusetts.’ (3 Dall. Rep. 387.) 
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If the doctrines recognised in the above extracts be correct, 
and if the legislature, were it not for the restrictions contained 
in the bill of rights, might pass ex post facto laws, (art. 24) 
might declare any of the citizens guilty of treason or felony, 
(art. 25) or might, in time of peace, quarter soldiers in the 
house of any person, without the consent of the owner, (art. 
27) in virtue of its sovereign legislative power—how is it possi- 
ble to deny the right of the legislature, unless restrained in the 
same manner to suspend a law for the benefit of an individual, 
in virtue of the same sovereign legislative power ? 

If it be admitted, that the suspending or dispensing power is 
incident to the sovereign legislative power, when the latter is 
conferred in general terms, the next inquiry is, whether it is 
included in the terms, by which that power is conferred in the 
constitution? ‘The constitution, (Part II, clrap. 1. The Legisla- 
tive Power, section |. The General Court,) provides as follows : 

‘IV. And further, full power and authority are hereby given 
and granted to the said general court, from time to time, to 
make, ordain, and establish, all manner of wholesome and 
reasonable orders, laws, statutes, and ordinances, directions 
and instructions, either with penalties or without, so as the 
same be not repugnant or contrary to this constitution, as 
they shall judge to be for the good and welfare of this common- 
wealth, and for the government and ordering thereof, and of the 
subjects of the same, &c.’ 

The terms, in which the sovereign legislative power is 
granted, by this clause of the constitution, to the general 
court, are certainly comprehensive enough to include the 
power in question. It must, therefore, be considered to be 
included in the grant, and to be an existing power in the 
legislative department, unless ‘repugnant or contrary to the 
constitution.’ The question now arises, is there any such 
limitation, either express or implied, in any other part of that 
instrument? In considering this question, it will be necessary 
to take and bear in mind the distinction between the existence 
of the power in, and its exercise in a particular case, by, the 
legislative body. We are now to examine, whether its ezist- 
ence is denied in the constitution, or whether it is repugnant 
or contrary thereto, without regard to the object or purpose of 
its exercise in a particular case: for, if we suppose its exist- 








te 
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ence, as a general power, under the constitution, it may be, 
that the exercise of it in a particular case is expressly pro- 
hibited, or that it is repugnant or contrary to the constitution ; 
inasmuch as the prohibition to do a particular thing will pro- 
hibit all means, whether by a suspending act or otherwise, by 
which that thing may be attempted to be done. 

The language, by which the power of legislation is con- 
ferred upon the general court, is, as we have seen, sufficiently 
comprehensive to include the power of suspending the laws, 
in particular cases, as a general power. In that part of the 
constitution, there is no restriction —no limitation;—and if 
there are no restrictive provisions, in other parts of the instru- 
ment, there can be no question on the subject. If we find, 
upon an examination of those parts, that certain rights are 
protected, which might be invaded, or that certain laws are 
prohibited, which might be enacted, by means of a suspending 
or dispensing law, we shall not be authorized to conclude 
therefrom, that the power to suspend a law is withheld in all 
cases, but merely, that neither such nor any other mode of 
legislation can constitutionally be resorted to, in the cases 
enumerated. In short, whether an act of legislation is consti- 
tutional or not, is a question, which depends upon the subject- 
matter and not upon the form of the enactment. 

With these remarks, we shall now proceed to examine those 
parts of the constitution, which may be supposed to bear upon 
the question. They are to be found in the declaration of 
rights prefixed to that instrument. We shall notice them in 
the order in which they occur. 

The sixth article is the first which needs to be alluded to. 
It is as follows: 

‘No man, nor corporation, or association of men, have any 
other title to obtain advantages, or particular and exclusive 
privileges distinct from those of the community, than what 
arises from the consideration of services rendered to the public ; 
and this title bemg in nature neither hereditary nor transmissi- 
ble to children, or descendants, or relations by blood, the idea 
of a man born a magistrate, lawgiver, or judge, is absurd and 
unnatural.’ 

It is obvious to remark, that the principle, asserted in the 
first branch of this article, is expressly given as the reasow and 

VOL. XII1.—NO. XXV. 7 
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foundation of the prohibition of hereditary rank and office, in 
the concluding part, and therefore ought not to be further ex- 
tended. ‘This consideration is sufficient of itself to show that 
the power in question cannot be restrained by, or repugnant to 
that article ; but if we should apply the principle further than 
to the particular case specified, it could only have the effect to 
prohibit the enactment of a suspending or other act, which 
conferred not only a particular but an exclusive privilege, dis- 
tinct from those enjoyed by the community. A suspension of 
a law, in favor of one person, is certainly conferring a privilege 
on him, but it is not necessarily an exclusive one, or distinct 
from those enjoyed by the community ; since, notwithstanding 
the privilege accorded to him, for similar reasons, all other 
persons, who wish it, may receive the same privileges. 

The tenth article of the declaration of rights declares, that 
‘ Each individual of the society has a right to be protected by 
it, in the enjoyment of his life, liberty, and property, accordine 
to standing laws. 

This principle, like that above-mentioned, contained in the 
sixth article, is asserted evidently as the basis of the doctrine 
laid down in the succeeding part of the article, that the citizen, 
in consequence of this right, is obliged to contribute his share 
to the expense of the public protection, but that no part of the 
property of an individual can, with justice, be taken from him, 
or applied to public uses, without his own consent, or that of 
the representative body of the people,— and that, if so taken, 
he shall receive a reasonable compensation therefor. The 
principle, consequently, ought net to be further extended. In- 
asmuch, however, as it has been relied upon, in support of the 
doctrine of the case of Holden v. James. we shall examine it 
more particularly. It is clear, tat the whole force of the lan- 
guage, m restraining the general power of legislation, depends 
upon the use of the word‘ standing; for the principle, that 
every individual is entitled to protection ‘ according to the laws,’ 
would hardly be deemed restrictive of the right of the legislature 
to suspend the operation of one of those laws, for the benefit 
of an individual, if it should judge such suspension to be proper 


and right. What then is the meaning of the word < standing,’ 
in this connexion ? The whole tenth article, as it stood in the 
original draft of the constitution, without the clause concerning 
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compensation, is a condensed statement of the principles estab- 
lished by Locke, in the eleventh chapter of the second book of 
his Treatise on Government, in one section of which the phrase 
‘standing laws,’ occurs. The following extracts from Locke’s 
work, will show the sense in which the qualification ‘ standing ’ 
is used: 

§ 136. ‘ The legislative or supreme authority cannot assume 
to itself a power to rule, by extemporary, arbitrary decrees ; 
but is bound to dispense justice, and to decide the rights of the 
subject, by promulgated, standing laws, and known authorized 
judges.’ 

_ Same §. ‘To this end it is, that men give up all their natural 
power to the society, which they enter into, and the community 
put the legislative power into such hands as they think fit ; with 
this trust, that they shall be governed by declared laws, or else 
their peace, quiet, and property will still be at the same uncer- 
tainty, as it was in the state of nature.’ 

§ 137. ‘ Absolute arbitrary power, or governing without 
settled standing laws, can neither of them consist with the ends 
of society and government,’ Xc. 

Same §. ‘ Whatever form the commonwealth is under, the 
ruling power ought to govern by declared and received laws, 
and not by extemporary dictates and undetermined resolu- 
tions,’ &c. 

Same §. ‘ For all the power the government has, being only 
for the good of the society, as it ought not to be arbitrary and 
at pleasure, so it ought to be exercised by established and pro- 
mulgated laws, &c. 

§ 142. «They are to govern by promulgated established 
laws, not to be varied in particular cases, but to have one rule 
for rich and poor, for the favorite at court, and the countryman 
at plough.’ 

From these extracts, it appears, that Locke, from whom the 
phrase was borrowed, used the term ‘ standing laws,’ as synony- 
mous with ‘ promulgated,’ ‘ declared,’ ‘settled,’ ‘received,’ 
‘established,’ laws, and in opposition to ‘ extemporary arbitrary 
decrees,’ ‘ absolute arbitrary power,’ ‘ extemporary dictates and 
undetermined resolutions.’ It will hardly be pretended, we 
imagine, that the suspension of a law, in a particular case, is to 
be considered as a government of extemporary arbitrary de- 
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crees, of absolute arbitrary power, of undetermined resolutions. 
Indeed, in a government of that nature, in which there is no 
known rule of conduct prescribed, there can be no law to sus- 
pend. It is only in a government of laws, that there can be 
a suspension of a law: in a government of men, where all is 
arbitrary, there is no law to be suspended. But supposing, 
for the moment, that the word ‘ standing’ is susceptible of a 
meaning prohibitory of the suspending power, can it be sup- 
posed to have been used and understood in that sense, by the 
framers of the constitution? If it be allowed a meaning suffi- 
ciently broad to include the suspending power, it will also in- 
clude the right of making retroactive or retrospective laws, and 
thus the legislature will be restrained in the exercise of one of 
its unquestioned functions. If the phrase ‘ standing laws’ is 
repugnant to the power of occasionally suspending one of them, 
for the benefit of an individual ; by the word ¢ standing,’ it must 
be understood, that the laws, by virtue of which, a person has 
acquired a right to do or omit doing any thing, must continue 
‘ standing,’ and cannot be repealed or altered, so long as the per- 
son having such right continues to exist, or at least, as to him 
and his rights ; either of which suppositions would be absurd. 
An argument, drawn from this meaning of the word ‘ standing,’ is 
therefore, ill-founded, since if it proves any thing, it proves too 
much. ‘The constitution of Massachusetts, expressly prohibits 
the enactment of retroactive criminal laws, in the twenty-fourth 
article of the bill of rights, which declares that — ‘ Laws made 
to punish for actions done before the existence of such laws, 
and which have not been declared crimes by preceding laws, 
are unjust, oppressive, and inconsistent with the fundamental 
principles of a free government.’ If the tenth article could be 
construed, in the manner above-mentioned, the provision of the 
twenty-fourth would be entirely superfluous. ‘The introduction 
of the latter is not only an argument against that construction, 
but it also impliedly, and under the general sovereign legislative 
power, admits or recognises the power of the legislature, to 
enact retroactive laws in matters of civi/ right; and such has 
been, we believe, the settled construction of the constitution, 
the practice of the legislative, and the acquiescence of the ju- 
dicial, department of the government. 

The twentieth article of the bill of rights is as follows :— the 
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power of suspending the laws or the execution of the laws, 
ought never to be exercised but by the legislature, or by au- 
thority derived from it, to be exercised in such particular cases 
only as the legislature shall expressly provide for.’ This article 
has been supposed to be repugnant to the right in question, but 
upon what substantial and tenable grounds, we are unable to 
see. It does not, indeed, expressly assert, but it expressly 
acknowledges, the right of suspending the laws to exist in the 
legislature, and expressly prohibits the exercise of it by any 
other branch of the government: and this appears manifestly 
to be the sole object of the article. The intention of the article 
evidently is, not to define the extent of the legislative power, 
but to prohibit the exercise of an acknowledged branch of that 
power, by any other than the legislature itself. 

The ‘ power of suspending the laws,’ as that phrase is used, 
may be limited to the power of suspending the whole operation 
of a law, as to all cases and persons coming within its purview, 
or it may include also the power to suspend it, as to a particular 
case or individual. If the meaning of the terms could be con- 
fined to the first, namely, the power of suspending the whole 
operation of a law, as to all cases and persons, coming within 
its purview, for a certain specified time, there would be some 
sround to contend, that, by such an express acknowledgment 
of the right, as thus defined, its existence, to the extent of a 
suspension in a particular case, was impliedly denied ; provided 
that an express grant of the power was necessary to its exist- 
ence to that extent, but this, as we have already shown, is 
not necessary. We need not, however, rely upon this con- 
sideration alone. An examination of the terms and provisions 
of the article will lead to the conclusion, that it contains no 
limitation of the suspending power. It is doubtless intended, 
as we have already said, to regulate the exercise, but not to 
define the limits, of that power. The article, in the first place, 
supposes the existence, somewhere, of the power of suspend- 
ing the laws, or the execution of the laws : — secondly, it de- 
clares that this power ‘ought never to be exercised, but by 
the legislature, or by authority derived from it :’— and thirdly, 
that when exercised by authority derived from the legislature, 
it is ‘to be exercised in such particular cases only as the legis- 
lature shall expressly provide for.’ When, therefore, the sus- 
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pending power is delegated, as it may be, by the legislature, 
that body not only may, but must, by the constitution, confine 
its exercise to ‘such particular cases as they shall expressly 
provide for.’ If the power, when exercised by the legisla- 
ture, is that of a general suspension only, then, the framers of 
the constitution have been guilty of the absurdity of declaring, 
that the legislature may, by a direct act of legislation, sus- 
pend the laws or the execution of them, or they may delegate 
the power to do so, and that, in the former event, they cannot, 
but, in the other, they must, confine the suspension to ‘ par- 
ticular cases, expressly provided for.’ We shall revert to 
this clause of the declaration of rights in another part of our 
discussion. 

The only remaining article in the declaration of rights, which 
can be supposed to have a bearing on this question, is the 
thirtieth. It declares, that, ‘In the government of this com- 
monwealth, the legislative department shall never exercise the 
executive, and judicial powers or either of them: the executive 
shall never exercise the legislative and judicial powers, or either 
of them: the judicial shall never exercise the legislative and 
executive powers or either of them: to the end it may be a 
covernment of laws and not of men.’ 

We have but a few remarks to make in relation to the appli- 
cation of this article. The function of the legisiative depart- 
ment is to make the law ;—that of the judicial to apply it to 
particular cases ;— and it is difficult to see, how the making of 
a law, applicable to a particular case only, is any more an inter- 
ference of the legislature, with the functions of the judiciary 
than the making of a law applicable to many or to all particular 
cases. But, we need not labor this point. If it be admitted, 
that an ex post facto or retrospective law is as strong a case of 
the exercise of judicial power, as a suspending law,— and, if 
there be any difference, the former is the strongest, we have 
positive authority of the highest kind, that the constitutional 
provision in question is not prolibitory of the exercise of the 
latter. Mr. Justice Story, citing the case of Cooper v. Telfair, 
(4 Dall. Rep. 14; S. C. 1 Pet. Cond. R. 211 :) uses the fol- 
lowing decisive language : ‘ Before the constitution of the United 
States was adopted,’ says he, ‘ every state, unless prohibited 
by its own constitution, might pass a bill of attainder, or ex post 
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Jacto law, as a general result of its sovereign legislative power. 
And such a prohibition would not be implied from a constitu- 
tional provision, that the legislative, executive and judiciary 
departments, shall be separate and distinct.’ (3 Commentaries 
on Constitution, § 1367.) 

The constitutional provisions, above quoted and commented 
upon, are all that are to be found in the constitution of Massa- 
chusetts, applicable in any manner to the suspending power. 
In that of the United States there is one, which may, perhaps, 
be thought to have a bearing on the subject. It is the prohi- 
bition that no state shall pass any law ‘ impairing the obligation 
of contracts.’ ‘lhe question arising upon this prohibition is, 
whether it extends to the class of suspending laws, so as to af- 
fect all levislation of that description, and not merely, whether 
there may not be a suspending law, which impairs the obligation 
of a contract : — whether, in short, there is any such thing as a 
contract between the government and the people, individually 
or collectively, of a state, that there shall be no change in 
existing rights, by subsequent laws, or, in other words, that 
there shall be no retrospective legislation. We shall refrain 
from a discussion of this question, and avail ourselves of the 
words of the same learned judge and commentator, from whom 
we have just quoted. Mr. Justice Story, at the conclusion of 
his chapter on this prohibition, and upon a review of all the 
cases, uses the following language : 

‘ Retrospective laws are, indeed, unjust; and, as has been 
forcibly said, neither accord with sound legislation, nor with the 
fundamental principles of the social compact. (By Patterson, 
J. in Calder et ux v. Bull et ux, 3 Dall. Rep. 397.) Still they 
are, with the exceptions above stated [ex post facto laws, and 
laws impairing the obligation of contracts] left open to the 
states, according to their own constitutions of government ; and 
become obligatory, if not prohibited by the latter. Thus,’ for 
instance, where the legislature of Connecticut, in 1795, passed 
a resolve, setting aside a decree of the court of probate, dis- 
approving of a will, and granted a new hearing ; it was held, 
that the resolve, not being against any constitutional principle, 
in that state, was valid ; and that the will, which was approved 


' Calder et ux v. Bull et ux, 3 Dall. Rep. 397. 
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upon the new hearing, was conclusive as to the rights obtained 
under it.’ (3 Com. on Const. $ 1392.) 

We have thus examined the question, whether the legisla- 
ture of Massachusetts can constitutionally suspend the opera- 
tion of a law, in a particular case, leaving it in full force, as to 
all other cases and persons, under the provisions of the consti- 
tutions of Massachusetts and of the United States, and without 
reference to the sources by which the intention of the framers 
of the constitution or of the people may be ascertained, or to 
contemporaneous exposition and practice. The result of this 
inquiry seems to us to leave no doubt, that the suspending, as 
a part of the sovereign legislative power, necessarily inheres in 
the legislature, unless restrained by the constitution, and that 
there is no constitutional provision which imposes such limita- 
tion or restraint, either expressly or by necessary implication. 

But we shall not rest our opinion upon this examination 
alone. We have other considerations to present to our 
readers, which, in connexion with what has been already 
shown, and with one another, we hold to be as entirely con- 
clusive of the question, as if the suspending power had been 
expressly and direcily granted by the constitution. ‘These 
arguments are drawn from the intention of the framers of that 
instrument, as manifested in their deliberations on this subject, 
and the intention of the people, by whom it was adopted, as 
a system of government, as manifested by their legislative acts. 

The recent publication of the Journal of the Convention of 
1779-80, which framed our present constitution, enables us 
to brine to our aid, in this investigation, the most undoubted 
testimony to the intention of the framers of that instrument. 
At the first session of the convention, a committee of thirty 
was appointed to frame a declaration of rights and a consti- 
tution of government, to be reported to the convention at its 
next session. ‘The convention then adjourned, on the eighth 
of September, to meet on the twenty-eighth of October. ‘The 
committee met at the (then) new court-house in Boston, on 
the following Monday, and, at the time to which the eonven- 
tion stood adjourned, reported a declaration of rights and a 
constitution of government. The former was first taken up 
for consideration. It consisted of thirty-one articles. The 
twenty-first was as follows: *'The power of suspending the 
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laws, or the execution of the laws, ought never to be exercised 
but by the legislature, or by authority derived from it, to be 
exercised in such particular cases only, as the legislature shall 
expressly provide for: And there shall be no suspension of 
any law for the private interest, advantage, or emolument of 
any one man or class of men. ‘The declaration of rights was 
considered by articles.’ The 21st came up on Friday morning, 
November 5, and the entry in the journal, in relation to it, 
is, —‘ the 2Ist was, after some debate, suspended to the after- 
noon.” In the afternoon of the same day, the entry is, that 
‘the 2lst was resumed and debated, when the same was sus- 
pended by the consideration of the 23d, 24th, &c.’ On the 
Wednesday following, the journal contains the following 
entry : —‘ The convention then resumed the consideration of 
the 2Ist article in the said declaration, when a motion was 
made and seconded, for expunging the last clause, beginning 
at the words, ‘ And there shall be;”— which, being put, 
passed in the affirmative.’ The article was then adopted as it 
now stands in the constitution. The twelfth and fourteenth 
articles being united, the twenty-first became the twentieth. 

In drawing up this declaration of the fundamental rights of 
the citizen, the committee very naturally resorted to other 
instruments of a similar character. Some of the provisions 
are borrowed from Magna Charta. The tenth article, as we 
have already observed, is a condensation of the chapter on the 
extent of the legislative power, in Locke’s treatise on Gov- 
ernment, with the exception of the last paragraph, which was 
not in the original draft. The twenty-first, except the part 
struck out, asserts the same principle, contained in the English 
bill of rights, passed in the first year of William and Mary. 
That instrument, after reciting that, ‘whereas the late King 
James the Second, by the assistance of divers evil counsellors, 
judges, and ministers, employed by him, did endeavor to sub- 
vert and extirpate the protestant religion and the laws and 
liberties of the kingdom, 1. By assuming and exercising a 
power of dispensing with and suspending of laws, and the 
execution of laws without consent of parliament ;’ and in other 
ways enumerated to the number of twelve, declares, among 
other things, 1. ‘That the pretended power of suspending of 
laws, or the execution of laws, by regal authority, without 
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consent of parliament, is illegal; and 2. That the pretended 
power of dispensing with laws or the execution of laws, by 
regal authority, as it hath been assumed and exercised of late, 
is illegal.’ The intention of these declarations, it is clear, was 
not, in any manner, to define or limit the suspending and dis- 
pensing powers, but to prohibit the exercise of them by the king, 
without the consent of parliament. The similarity between 
these provisions and the twentieth article of our own declaration 
of rights would seem of itself to warrant the conclusion which 
we have already stated in relation to the latter. 

Before entering upon the evidence of the intention of the 
framers of the constitution, to be drawn from the amendment 
above-mentioned, it will be proper to present our readers with 
some account of the practice of the legislature, both before and 
after the adoption of the constitution, in relation to the power 
of suspending the laws, for the benefit of individuals. The 
exercise of this power is intimately connected with that of the 
exercise of judicial power, by the general court, as the legislative 
body has always been termed, and as it is called in the consti- 
tution. The lancuage of Mr. Justice Patterson, in the case of 
Calder and wife v. Bull and wife, (3 Dall. R. 386,) in refer- 
ence to the legislature of Connecticut, is equally true of that 
of Massachusetts, down to the period of the constitution, for a 
long time subsequent thereto, and even at the present day, to 
a certain extent. ‘They, that is, the legislature, says the 
judge, ‘acted in a double capacity, as a house of legislation, 
with undefined authority, and also as a court of judicature in 
certain exigences. Whether the latter arose from the indef- 
nite nature of their legislative powers, or in some other way, 
it is not necessary to discuss. From the best information, 
however, which I have been able to collect on this subject, it 
appears, that the legislature or general court of Connecticut 
originally possessed and exercised all legislative, executive 
and judicial authority; and that from time to time, they dis- 
tributed the two latter in such manner as they thought proper ; 
but without parting with the general superintending power, or 
the right of exercising the same, whenever they should judge 
expedient.’ It would be interesting to trace the gradual 
formation in part of our present code of statute laws through 
the changes and additions, first suggested by the exercise of this 
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extensive and indefinite legislative power ; but the limits, to 
which we shall restrict ourselves in this article. must prevent 
us from doing more than to hint at the importance and value of 
this source of information, in regard to the history of our juris- 
prudence. Whenever it happened that there was no provision 
of law, in relation to a particular case ; or whenever the strict 
law bore hardly and seemed to be productive of injustice ; or, 
generally, whenever the forms of the law stood in the way of 
right; it was the common practice for parties to apply to the 
general court for relief, which that tribunal generally afforded, 
either by the enactment of a law in the particular case thus 
brought to their notice, by directing proceedings in some of 
the other courts, or in some other manner suited to the prayer 
for relief. Cases thus brought to the notice of the legislative 
power led to the enactment of general laws, and thus were 
favorable, in the highest degree, to the introduction of statutory 
regulations, adapted to the wants of the citizens, and made 
necessary by the advancing progress of the state. 

We have examined the resolves of the general court from 
1776 to 1791, and shall present our readers with a selection, 
from the great mass of particular laws, of such as are most 
striking, in their provisions and objects, in relation to the sus- 
pending power. ‘The setting aside of verdicts and judgments 
and ordering new trials in the courts of justice was, from the 
earliest period of the government to very recent times, as 
common an exercise of jurisdiction, as the enactment of general 
laws. It was common, also, during the revloutionary war, to 
suspend the embargo act, in favor of particular individuals ; 
and to allow particular individuals to leave the state, contrary 
to the general provisions of law. ‘The general court, during 
the period above-mentioned, frequently authorized courts of 
sessions or magistrates to license persons as innholders, retailers, 
&e., though the regular term for licensing had gone by. In 
short, it seems to have been the mvariable practice of the 
legislative body to pass laws applicable to particular cases, 
whenever they seemed to be required by the dictates of justice 
and right. 

The following ae enactments of the description referred to. 

1776. 

June 7. The proceedings of a meeting of the town of East- 

ham, held on the 11th of March, preceding, were set aside :— 
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the selectmen of that town, for the year 1775, were authorized 
to call a meeting thereof, for the choice of town officers ;—and 
such officers, when chosen, were declared to have the same 
power, &c. as if they had been chosen in the month of March, 
preceding : — the law in that case provided notwithstanding. 
June 19. On the petition of Gilbert Harris, showing his 
right to claim the property of certain goods on board the 
schooner Volante, lately condemned in one of the maritime 
courts, and the impossibility of making his claim within the 


time prescribed by law : — the judge of the court and the cap- 
tors were directed to stay all further proceedings : — Harris, 
allowed to file his claim: — and the judge ordered to notify 


the trial of the claim, in like manner as original trials of cap- 
tures, were by law to be notified. 

June 28. The assessment of taxes by the assessors of the 
town of S., for the year 1775, was made good, notwithstanding 
the said assessors might ‘not have been sworn in the manner 
directed by law.’ 

September 4. It was resolved, that all writs, which might 
have been issued by the clerk of the inferior court, in Middle- 
sex, tested by the first justice of the court, should be deemed 
as valid, as though the judge had been sworn, any law, &c. to 
the contrary notwithstanding. 

September 5. It was resolved, that a certain agreement, 
should be held legal and valid, as though certain of the parties 
therein named had severaily arrived to the age of twenty-one 
years, when the same was made, and had each of them assent- 
ed thereto. 

September 7. It was resolved, that the warrants, issued by 
the justices of the court of general sessions, for the county of 
Suffolk, for a certain election, were consonant to the true spirit 
and meaning of the law, and that the person, who appeared to 
have been elected, should have and hold the office, &c. any 
law to the contrary notwithstanding. 

October 25. A resolve was passed, authorizing the com- 
mittee of Deer Isle, to libel a vessel captured by them, August 
30, 1775, and empowering the court to hear and determine the 
justice of the capture, as if the vessel had been libelled within 
the time limited by law for that purpose. 

October 31. A resolve was passed, authorizing Isaac Deer- 
ing, to sue out a writ of scire facias, on a judgment, in which 
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an execution had been previously issued and levied on land, 
which did not belong to the debtor, in the same manner as 
though the execution had isever issued. 

November 11. A resolve was passed, declaring void that 
part of the will of Hugh Hall, by which Foster Hutchinson 
was appointed the executor, (he having gone out of the state, 
and neglected the execution of the trust) and authorizing the 
judge of probate, for the county of Suffolk, to appoint an ad- 
ministrator de bonis non. 

November 20. Samson Mears was authorized to file a claim 
against the brig Dove, in the maritime court, and to appeal from 
the decree condemning the said brig, the time for filing such 
claim and appealing being lapsed, notwithstanding. 

1777. 

June 9. Stephen Hall and another, owners of a vessel, 
which had been libelled and condemned in the maritime court 
to be distributed, were authorized to file their claim, in the 
superior court, and that court to take jurisdiction thereof, as if 
the claim had been duly filed in the maritime court and there 
prosecuted. 

March 6. A resolve was passed to confirm the doings of 
the deputies of the sheriff of Bristol, who had served divers 
writs and processes, after the expiration of the sheriff’s com- 
mission, without knowledge of that fact. 

April 14. The justices of the court of general sessions, for 
the county of Worcester, were empowered and directed to re- 
ceive a petition of John Watson, and to act thereon, as if it had 
been exhibited within the year limited by law. 

June 21. The proceedings, votes, &c. of a meeting of the 
town of Windham, at which Richard Mayhew was chosen 
temporary clerk, and was not sworn, but kept minutes of the 
proceedings, which were afterwards recorded by the town clerk, 
were made valid, as though Mayhew had been duly sworn. 

July 5. Susanna Dasturge, wife of Barnard Dasturge, who 
was absent, was authorized to bring and prosecute to final judg- 
ment any action against one Robert Robbins, as fully as though 
her husband were personally present. 

1778. 

February 13. On the petition of the widow, and also of the 

executor of Thomas Norton, stating that his last will, by which 
VOL. XIII.—NO. XXV. 8 
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he disposed of all his estate both real and personal, had been 
disallowed as to the former, by the judge of probate, by reason 
of its being witnessed by two witnesses only : —the judge was 
empowered and directed to approve of the will in every part 
thereof, notwithstanding there were but two witnesses to the 
same ; — any law to the contrary notwithstanding. 

October 13. Davis Hatch was authorized to enter and 
prosecute an appeal, in the same manner as though he had 
regularly recognised. 

April 23. William Campbell and his wife, were authorized 
to make as valid a deed of her land, as though she had been of 
lawful age. ‘ 

June 24. On the petition of Timothy Parsons, praying that 
he might be admitted to plead specially, at the superior court, at 
which an appeal was to be heard and tried of an action, brought 
against him by Abiel Wood, for scandalous words : — the court 
were empowered and directed to admit the petitioner, by his 
attorney, to plead any matter specially, in justification of the 
words alleged in the writ to have been spoken by said P. 
against the said W. any law to the contrary notwithstanding. 

1750. 

May 5. Ellis Gray, having been prevented from seasonably 
filing his claim to a certain sloop, in one of the maritime courts, 
by reason of the sickness of the master, was authorized to file 
it in the superior court, which was empowered to hear and 
determine the same, as though it had been filed in season, in 
the maritime court. 

June 9. November 18. November 24. Petitioners were 
authorized to sell certain goods at auction, any law, &c. to the 
contrary notwithstanding. 

September 19. James Kelly was authorized to appear in 
court, and take upon himself the defence of an action of re- 
plevin in the same manner, as if he had been an inhabitant of 
the state. 

1781. 

February 12. The judge of probate, for the county of 
Worcester, was directed and empowered to proceed with the 
estate of one Asa Roberts, in the same manner as though 
Roberts had died at home, any law, &c. to the contrary not- 
withstanding. 
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April 28. Ebenezer L. Bennett was authorized to review 
an action, in which he was defendant, ‘ notwithstanding more 
than three years elapsed since the trial of the said cause.’ 

May 18. ‘The proceedings of a meeting of the town of 
Franklin, subsequent to a vote of adjournment, which was ‘ in- 
advertently reconsidered,’ were confirmed. 

October 10. Ephraim Delano, who had been committed to 
the common jail, in the county of Suffolk, on suspicion of having 
knowingly passed counterfeit money, was admitted to bail. 

1782. 

February 13. The administrators on the estate of William 
Reed, were authorized to pay whatever might be due from his 
estate to Joseph Miller, of Monserat, in the West Indies, to 
Mary Miller, wife of said Joseph, whose receipt therefor, it 
was declared, should be as good and valid in law, and should 
as fully discharge the administrators, as if given by the said 
Joseph himself, any law to the contrary notwithstanding. 

February 22. It was resolved, that Seth Heywood be ad- 
mitted to a rehearing of an action brought against him, by E. 
& H. Raymond, and that the parties respectively be admitted 
to the same pleadings and privileges, as by law they were en- 
titled to, previous to any judgment or process in the action. 

March 5. On the petition of Nathaniel Jennison, repre- 
senting that he had entered an appeal at the supreme judicial 
court, that he had confided in his counsel to produce the 
papers, from the court below, necessary for the trial in the su- 
preme judicial court, which papers the counsel failed to pro- 
duce, by means whereof the said Nathaniel became defaulted, 
and judgment was rendered against him :—It was resolved, 
that the execution be stayed, and that the adverse party be 
notified to show cause, &c. 

March 7. On the petition of Elizabeth Belcher, showing 
that the only witness, by whose testimony, the validity of the 
last will and testament of Mary Louisa Belcher could be estab- 
lished, was absent from the United States, and beyond proba- 
bility of return : — the judge of probate, for the county of Suf- 
folk, was authorized and empowered, to allow of and approve, 
in the usual official manner, the said last will and testament, 
the validity of the same being established, by the oaths of two 
credible disinterested persons, swearing to the handwriting of 
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each of the witnesses to said will, and to that of the testatrix, 
in the same manner as is usually practised in courts of law, to 
give force to written evidences. It was also resolved, that the 
said will and the probate thereof, in the manner prescribed, 
should forever be deemed, in the law, as the last will and testa- 
ment of the said M. L. B. 

May 6. Nathaniel Glover was empowered to bring an action 
in his own name, upon a bond given by E. and J. Bacon to 
J. Simpson, for the recovery of the sum due thereon to his 
own use, and to pursue the action to final judgment, any law 
to the contrary notwithstanding. 

May 7. On the petition of Mr. Savary, in behalf of Peter 
Penet, suggesting that one James Thompson recovered judg- 
ment by default against Penet’s effects in the hands of the 
board of war; that Penet, being then absent from America 
and still in Europe, had no knowledge of the said action ; and 
that Thompson being dead, his executors had been notified of 
the petition and heard thereon ;— it was resolved, that Savary 
have liberty to re-enter the action, that the default be taken off, 
and that the same proceedings be had thereon, in all respects, 
as if the action had been regularly continued, instead of being 
defaulted. 

June 7. The judge of probate, for the county of Worces- 
ter, was authorized and empowered to make a distribution and 
settlement of the real estate of one John Martyn, to and among 
his children, legatees, in the proportions mentioned in said 
Martyn’s will, without a division of the land, in the same 
manner as if he had died intestate, the said will or any law to 
the contrary notwithstanding. 

1782. 

June 18. Samuel Sewall and Abigail, his wife, were au- 
thorized to convey land, and it was resolved, that a deed 
thereof, executed in common form by them, should be valid 
and effectual to pass the same, the nonage of said Abigail 
notwithstanding. 

September 17. Mary Ferguson, wife of Adam Ferguson, 
having represented that her husband had been, and then was, 
with the enemy in New York ;—that she remained in Newport, 
R. L., with two small children, under very difficult cireum- 
stances, and suffering for want of necessary support ;— and 
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praying for liberty to sell a certain piece of land belonging to her 
said husband, and lying in Dartmouth, in this commonwealth ; 
—she was empowered to sell the same, and to make and 
execute a good and authentic deed or deeds thereof, to the 
purchaser, to all intents and purposes, she being a feme covert 
notwithstanding. 

October 4. The judge of probate, for the county of Mid- 
dlesex, was empowered to distribute the estate of Temperance 
Gordon, in such proportion as would comport with her will, 
the youngest child not having arrived to twenty-one years of 
age notwithstanding. 

November 2. James Howard was allowed to appeal from a 
judgment of a justice of the peace against him, which was 
rendered by reason that he and the other defendants therein, 
‘not of their neglect, but being necessarily prevented from 
appearing timely to answer to said action, were defaulted, lost 
their appeal,’ &c. 

November 5. On the petition of John Buffington, praying 
that certain depositions taken by him to be used in an action of 
trespass, concerning the schooner Lark, might be used in a 
trial to be had concerning the said schooner, between the 
same parties ;—he was allowed to make use of copies of the 
said depositions, which the clerk of the court, in which they 
were filed, was directed to make out. 

1783. 

February 4. On the petition of William M’Cobb, praying 
that a certain award might be set aside, it was resolved, that the 
adverse party be notified to appear, &c. to show cause, and 
that ‘all processes in the premises be stayed in the mean 
time.’ 

February 25. Abijah Prescott, of Groton, a deputy-sheriff, 
having lost a writ of execution, upon which he had made a 
levy of real estate, whereby the judgment creditor’s title to the 
lands had become defective, and Prescott liable to his suit ; — 
Prescott was empowered to sue out an alias execution, and 
to make a return thereon, in the same manner and form, and 
of the same tenor, as was made on the lost writ ;—and it was 
resolved, that such return should be good and valid as to the 
title, and a good defence, &c. to the sheriff. 

Qe 
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March 17. On the petition of Andrew and Rebecca 
Gardner, showing that the said Rebecca and one Unite Brown 
had been appointed joint executors of the will of one John 
Brown, and that Unite Brown had for many years absented 
himself, and still kept himself without the knowledge of the 
petitioners ;—the said Rebecca was authorized, in her said 
capacity, to do and perform all and every legal act, in as full 
and ample a manner, as she and the said Unite were author- 
ized to do by the said will. 

October 11. Joseph Buffam represented, that in June, 
1774, he recovered a judgment, in the inferior court of C. P-. 
for the county of Worcester against John Campbell ;— that 
Campbell appealed therefrom to the next superior court of 
judicature, which was to have been held in September, 1774, 
but which, by reason of the peculiar circumstances of the 
times, was not held;—that he, (Buffam,) by, reason of his 
absence from the commonwealth, was unacquainted with the 
laws of the general court, which had since entitled him to a 
remedy ;—and it was thereupon resolved, that the justices of 
the supreme judicial court be authorized to take cognizance 
of the said appeal, and that the same proceeding should be had 
thereon, in as full and ample a manner, as if the same had 
been prosecuted within the time limited by the laws, providing 
remedy in similar cases, the time therein specified being 
elapsed notwithstanding. 

1784. 

February 3. On the petition of Gideon Baty, executor of 
Richard Burton, praying that he might be enabled to discharge 
himself of a sum of money, in his hands, in that capacity ; — 
it was resolved, that if John Young, mentioned in the said 
petition, or any other person having a demand against the 
said Gideon, in his said capacity, should not, within three 
months next after he or they should be personally served 
with an attested copy of the petition and resolve, bring his or 
their action or actions against the said Gideon, to recover the 
same, any sum of money paid by the said Gideon to Mary 
Burton, legatee in the said will, should not be considered as 
assets in the hands of the said executor, but that he might 
- plead his having administered the said sum so paid to the said 
Mary, in bar of such action or actions. 
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1785. 

February 28. On the petition of Elijah Adams, three justices 
of the peace (quorum unus) were empowered to swear Sophia 
March, as a witness to certain deeds mentioned in the peti- 
tion ;— and it was resolved, that the same should operate to 
the acknowledgment of the said deeds, as justly as if the said 
Sophia had been sworn in any court of record, any law, &c. 

March 27. One of two joint executors being absent from 
the country, the other was empowered to act in as full and 
ample a manner, as both might have done, any law, &c. 

March 17. On the petition of Ebenezer Cook and others, 
it was resolved, that no person should be subject to any prose- 
cution, &c. for carrying on more than one branch of the 
leather manufactory, at one time, from April 19, 1775, to 
April 19, 1785, contrary to the statute. 

1786. 

June 27. Joseph Bush having been authorized, by a 
resolve, to convey certain land, observing the forms of law, 
and giving bond, &c. and having conveyed the same, but 
without giving the bond, it was resolved, that the deed should 
be legal and valid, the neglect of giving bond notwithstanding. 

July 5. Sarah Benson, wife of Joshua Benson, was author- 
ized to sell and convey any lands in her own right, by deeds 
which should be deemed valid, any law, &c. 

1757. 

February 26. On the petition of Francis Dana, Esq.,' setting 
forth, that he was in danger of sustaining the loss of a consider- 
able sum of money, by the want of a proper provision in the 
act, entitled ‘an act for rendering processes in law less expen- 
sive,’ to prosecute any actions against absconding debtors, 
their factors or agents, and praying that he might be author- 
ized to commence any such action against any absconding 
debtor, his factor, agent, trustee, or attorney, and the same to 
prosecute to final judgment, in the like manner as he might 
have done, in virtue of the laws, in such cases provided, had 
not the above-mentioned act been made, any thing therein to 
the contrary notwithstanding: —it was resolved that the 
prayer of the said petition be granted. 

March 7. It appearing that a writ of execution, which 


1 Probably the same who was then a judge and afterwards chief justice 
of the S. J. C. 
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issued on a judgment recovered by Gordon Hutchins and two 
others, and which had been levied on real estate, had been 
lost or mislaid: —it was resolved, that Hutchins should be 
entitled to the same legal process and remedy in the premises, 
as he would have been, if the execution had been duly returned 
wholly unsatisfied, any law, &c. 

July 7. It appearing, on the petition of Theodore Sedg- 
wick, that, by means of a report, in the county of Berkshire, 
which was believed, that the law, entitled ‘an act for render- 
ing processes in the law less expensive,’ was repealed, seven- 
teen actions, which had been commenced since the first of 
January preceding, and which had been commenced on writs 
issued from the clerk’s office, were then depending in the 
court of common pleas, in said county ;—and_ that consid- 
erable expense and loss would accrue to the plaintiffs in 
those actions, if no provision should be made for rendering 
valid the processes on which the said actions had been com- 
menced : — it was resolved that the said processes should be 
valid, and that the proceedings and judgments, which had 
been or might be had in them, should have the same effect as 
if the law aforesaid had never been made, any law, &c. 

1789. 

January 5. On the petition of Seth Heywood, setting forth, 
that, in March, 1786, the inhabitants of the town of Gardner, 
in the county of Worcester, accepted a road laid out by the 
selectmen thereof through his land, greatly to his damage. 
without making him any recompense therefor ;— and that the 
court of general sessions of the peace, which was to have been 
held in the said county the September following, was _pre- 
vented from doing any business, in consequence of the insurrec- 
tion in said county, whereby he was deprived of applying to 
said court for his damages, within the time by law limited: it 
was resolved, that the court of sessions, to be held in the said 
county, in the following March, should have power, upon the 
application of Heywood, to proceed relative to his said damages, 
in the same manner they might by law have done, in case the 
application had been made within the time limited by law: — 
any law, &c. 

1790. 

February 25. On the petition of James Freeman, he was 

allowed, at any time within a year from the passing of the 
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resolve in his favor, to take advantage of the remedy pointed 
out in the statute passed June 14, 1785, ‘ providing a speedy 
method for doing justice, when, through mistake, executions 
are levied on real estate not belonging to the debtor,’ notwith- 
standing the lapse of time and the limitation of said act: and 
it was resolved, that he should have the benefit of the said act 
as fully and completely as he might have done, within two 
years after levying his execution ;—any thing in the same to 
the contrary notwithstanding. 

February 26. On the petition of Patrick Jaffrey, he was 
authorized to prosecute at law for his demands against the 
estate of William Gordon, in the same manner as though the 
same had been duly filed before the commissioners on the said 
estate, by them rejected, and due notice duly given at the 
probate office, of his intention to prosecute his action therefor 
at common law. 

March 9. A similar resolve was passed on the petition of 
William Lyon and another. 

1791. 

February 24. Walter M’Farland was authorized to prose- 
cute his demand against the estate of William and ‘Temperance 
Gordon (at any time within a year) in the manner mentioned 
in the above resolve in favor of Patrick Jaffrey. 

Resolves were passed, authorizing the supreme judicial 
court to correct mistakes in judgments rendered by them: 
June 12, 17383, on the petition of Zebediah Wyman; October 
24, 1783, on the petition of James Freeland; and March 12, 
1784, on the petition of Richard Hunnewell. 

Judges of probate were empowered to cause commissioners 
on insolvent estates to sit again, and receive, examine, and 
certify to the just amount of claims of petitioners, in order to a 
payment of the same ; — notwithstanding the lapse of the time 
allowed by the said judges for receiving claims — in the follow- 
ing Cases, viz.: 

1783, June 27. On petition of Thomas Learned. 

1734, June 31. On petition of Benjamin Goodridge. 

‘© May 29. On petition of Paul Dudley Sargent. 
* October 15. On several petitions of Elizabeth Snel- 
ling and of Martha Lee. 

1785, November 5. On petition of Jonas Temple. 
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1786, June 20. On petition of John Page. 

1787, October 30. On petition of Edward Brinley. 

1788, March 29. On petition of Jonathan Simpson, Jr. 

** November 4. On petition of Ezra Whitman. 

In the following cases, resolves were passed, allowing the 
entry of appeals, after the time limited by the law had elapsed, 
VIZ : 

1735, October 28. On a petition of Samuel Endicott. 

“November 7. On petition of Joseph Wilder. 

1786, February 23. On petition of Eliza Bacon. 

1788, June 4. On petition of Isaiah Nicholson. 

In the following cases, resolves were passed, allowing the 
entry of complaints for the non-entry of appeals, after the time 
limited by the law for the entry of such complaints had elaps- 
ed, viz: , 

1784, January 24. On petition of Barnabas Brigham. 

** February 28. On petition of Benjamin Lincoln, Jr. 
«June 8. On petition of Jonathan Bradshaw. 
** October 30, and November 10. On petition of David 
Tilden. 
1785, June 23. On petition of Shearjashub Bourne. 
‘November 7. On petition of Jonathan Bragdon. 
1736, June 8. On petition of John Sullivan. 
* October 13. On petition of William Hunt. 

The purposes and provisions of these enactments were 
familiar to every member of the convention, —many of whom 
were members of the legislatures who passed them,—and also 
to the people for whose benefit they were enacted. Is it 
possible to doubt, that the concluding paragraph of the 21st 
article, —‘ and there shall be no suspension of any law for the 
private benefit, advantage or emolument of any one man or 
class of men,’ —was introduced by the committee and under- 
stood by the convention as intended to prohibit the passing of 
such laws, as we have above extracted, by the legislative 
power ?—or that, by striking out those words, the convention 
intended to preserve in that body the same power which they 
had so long exercised? If it should be said, that the legisla- 
tive body was restrained in the exercise of this power by other 
constitutional provisions, and therefore that this concluding 
sentence was unnecessary, it may be answered, that this: re- 
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straint is nowhere to be found in express terms, and therefore, 
if it exist, must result by implication, from some other part of 
the instrument, in which case, the contemporaneous exposition 
and working of the constitution is allowed to be evidence of its 
intention and meaning. In the case of Barnes v. First Parish 
in Falmouth, (5 Mass. R. 401-417,) Parsons, C. J. who was 
a member of the convention and of the legislature afterwards, 
says, —‘It is argued, that the legislature cannot, by any con- 
struction, control the constitution. This is true: but when any 
part of the constitution is of doubtful construction, the opinion 
of the legislature deserves to be heard, and is entitled to due 
consideration.’ ‘ Much,’ says Mr. Justice Story, (1 Com. on 
Const. $ 405,) ‘may be gathered from contemporary history 
and contemporary interpretation, to aid us in just conclusions.’ 
‘Contemporary construction is properly resorted to, to illus- 
trate and confirm the text, to explain a doubtful phrase, or to 
expound an obscure clause ; and, in proportion to the uni- 
formity and universality of that construction, and the known 
ability and talents of those, by whom it was given, is the credit, 
to which it is entitled. It can never abrogate the text ; it can 
never fritter away its obvious sense ; it can never narrow down 
its true limitations ; it can never enlarge its natural boundaries.’ 
($ 407.) ‘The most unexceptionable source of collateral 
interpretation is from the practical exposition of the government 
itself in its various departments upon particular questions dis- 
cussed, and settled upon their own single merits. These 
approach the nearest in their own nature to judicial exposi- 
tions, and have the same general recommendations which 
belong to the latter.’ (¢ 408.) 

The argument on this interesting question, as we have now 
presented it to our readers, may be summed up as follows : — 
The power or right, of suspending any of the laws of a state 
for the benefit of an individual, necessarily inheres in the legis- 
lative power, and will consequently belong to that branch of 
any constituted government, unless restrained expressly or by 
necessary implication. ‘The terms, in which, the legislative 
power, in this state, is conierred upon the general court, are 
broad enough to include the suspending power ; which conse- 
quently does exist, unless taken away oz restrained by other 
provisions of the same instrument. There is no such provision, 
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which expressly takes it away, neither is there any which by 
necessary implication restrains the legislature in this respect. 
The power was exercised for a long time previous to the forma- 
tion and adoption of the constitution ; was expressly and par- 
ticularly refused to be restrained or limited by the convention, 
which framed that instrument ; and was exercised for a long 
period, subsequent to its adoption. We cannot entertain a 
doubt, that it was intended to exist and does in fact exist, in 
the legislative branch of our government. 

The remarks of Mr. Justice Iredell, in the case of Calder 
and wife v. Bull and wife, (3 Dall. Rep. 309) are pertinent 
in this connexion: ‘If any act of congress, or of the legis- 
lature of a state, violates those constitutional provisions, it is 
unquestionably void ; though I admit, that as the authority to 
declare it void is of a delicate and awful nature, the court will 
never resort to that authority, but in a clear and urgent case. 
If, on the other hand, the legislature of the union, or the legis- 
lature of any member of the union, shall pass a law, within the 
general scope of their constitutional power, the court cannot 
pronounce it to be void, merely because it is, in their judgment, 
contrary to the principles of natural justice. The ideas of 
natural justice are regulated by no fixed standard: the ablest 
and the purest men have differed on the subject ; and all that 
the court could properly say, in such an event, would be, that 
the legislature, (possessed of an equal right of opinion) had 
passed an act, which, in the opinion of the judges, was incon- 
sistent with the abstract principles of natural justice.’ 

Having examined, at so great length, the question which has 
heretofore been supposed to be settled, in the case of Holden 
v. James, it may be proper, before concluding, to notice, more 
particularly, that case and the opinion of the court contained 
in it. 

Moses Holden, the plaintiff, having been compelled by law 
to pay a large sum of money, as one of the sureties, in a probate 
bond, of Hannah Ranger. of whose estate, Eleazer James, the 
defendant, was administrator, and his claim to recover the same 
having been barred by the statutes, limiting the time for the 
bringing of suits against executors, &c., to four years, petitioned 
the legislature, to suspend the operation of those statutes in his 
favor, for the purpose of enabling him to prosecute his claim. 
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The general court granted the request and passed a resolve, 
authorizing Holden to commence and prosecute his action 
against James, the defendant, as the administrator of Hannah 
Ranger, ‘in the same way and manner as he might or could 
have done, if the same had been commenced within the time 
prescribed by law,’ and declaring that the several statutes of 
limitation, barring such action, should be suspended, and should 
not operate to bar the same. The plaintiff thereupon com- 
menced his action ; the defendant relied upon the statutes of 
limitation ; and the plaintiff claimed a right to maintain his 
action, in virtue of the said resolve. The validity of the latter 
was thus brought directly before the supreme judicial court for 
decision. ‘The case was argued by distinguished counsel on 
both sides, whose arguments, unfortunately, are not given by 
the reporter. The opinion of the court was delivered at length, 
by Mr. Justice Jackson, by whom it was probably drawn up. 
The reasons, upon which it is founded, with a single exception, 
have been all considered in the preceding discussion, and there- 
fore, will not be again noticed in this place. ‘The learned judge 
does not examine that part of the constitution, in which the 
legislative power is conferred, in order to determine whether 
the power in question is thereby granted. He does not even 
seem to consider it possible, that the power to suspend the 
laws can exist in any legislative body, under a free government, 
though he admits that it resides in the people. But it is con- 
ceived that the reasoning, which he urges against its existence 
in the former, is equally strong against its existence in the latter. 

Having referred to the twentieth article of the declaration of 
rights, and compared it with the similar provisions in the Eng- 
lish bill of rights, from which he admits it to be borrowed, the 
judge remarks: ‘ There is an implied reservation of authority 
in the parliament to exercise the power here mentioned : be- 
cause according to the theory of the English constitution, “ that 
absolute and despotic power, which must in all governments 
reside somewhere,” is entrusted to the parliament. The prin- 
ciples of our government are widely different in this particular. 
Here the sovereign and absolute power resides in the people ; 
and the legislature can only exercise what is delegated to them 
according to the constitution. It is obvious, that the exercise of 
the power in question would be equally oppressive to the sub- 
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ject, and subversive of his right to protection, “‘ according to 
standing laws,” whether exercised by one man, or by a num- 
ber of men. It cannot be supposed, that the people, when 
adopting this general principle from the English bill of rights, 
and inserting it in our constitution, intended to bestow by im- 
plication on the general court, one of the most odious and op- 
pressive prerogatives of the ancient kings of England. It is 
manifestly contrary to the first principles of civil liberty and 
natural justice, and to the spirit of our constitution and laws, 
that any one citizen should enjoy privileges and advantages, 
which are denied to all others under like circumstances: or 
that any one should be subjected to losses, damages, suits or 
actions, from which all others under like circumstances are 
exempted.’ (Holden v. James, 11 Mass. 404.) 

We agree entirely with the learned judge, that ‘it cannot be 
supposed, that the people, when adopting this general principle 
from the English bill of rights, and inserting it in our own con- 
stitution, intended to bestow, by implication, on the general 
court,’ the power to suspend the laws ;— for they conferred it 
expressly in another part of the instrument: but we cannot 
agree with him in supposing, as he seems, from the language 
quoted, to have done, that the only part of the constitution, in 
which we are to look for a grant of what he considers and 
admits to be a branch of the sovereign legislative power, is the 
said twentieth article, which most evidently is intended only to 
regulate and not to restrain the exercise of the suspending 
power. We cannot but consider it somewhat extraordinary, 
that, after having admitted the suspending to be an incident to 
the sovereign legislative power, the judge does not take the 
pains to ascertain, whether the latter is not somewhere granted 
in the constitution. This is not done; but it seems to be 
taken for granted, that the suspending power, if conferred at 
all, must be ‘bestowed by implication,’ by the people, when 
adopting the general principle of the twentieth article from the 
English bill of rights and inserting it in our constitution. The 
reasons given, why the suspending power cannot be thus con- 
ferred ‘ by implication,’ and these are the only ones not already 
considered, are, that ‘it is manifestly contrary to the first prin- 
eiples of civil liberty and natural justice, and to the spirit of 
our constitution and laws, that any one citizen should enjoy 
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privileges and advantages, which are denied to all others under 
like circumstances: or that any one should be subjected to 
losses, damages, suits or actions, from which all others under 
like circumstances are exempted.’ 

Upon this extract we have two remarks to make. In the 
first place, the legislature is empowered by the constitution ‘ to 
make, ordain, and establish,’ all manner of wholesome and 
reasonable orders, laws, statutes, ordinances, X&c. as they shall 
judge to be for the good and welfare of the commonwealth, 
and for the government and ordering thereof, and of the sub- 
jects of the same ; and the exercise of this power is not limited 
by the qualification, that all legislative acts shall not be ‘ mani- 
festly contrary to the first principles of civil liberty and natural 
justice, and to the spirit of the constitution and laws,’ but 
simply, that they shall not be ‘repugnant or contrary to the 
constitution.’ If, therefore, the legislature pass a law, which 
they judge to be for the good and welfare of the common- 
wealth, and proper for the government of one or more of the 
subjects thereof, and their right to pass such law is questioned 
in the judicial courts, the judges are not to determine the 
question, upon what they may consider to be the ‘ first princi- 
ples of civil liberty and natural justice,’ and ‘ the spirit of the 
constitution and laws,’ but upon the mere inquiry, whether the 
law is repugnant or contrary to, that is, forbidden by, the con- 
stitution. 

It is not at all uncommon for minorities of legislative bodies 
to object to the passage of a law, and doubtless, with the most 
perfect honesty and sincerity, that ‘it is manifestly contrary to 
the first principles of civil liberty and natural justice, and to 
the spirit of our constitution and laws.’ Noor is it at all impro- 
bable, that even an honest and learned judge might think, that 
a law, which he was called upon to administer, was of that 
character. ‘That, however, we submit, cannot be the test of 
the power of legislation. The judge, whatever his opinion 
may be, cannot set that opinion against the determination of 
the legislature ; he must look into the constitution itself, and 
without regard to his own preconceived notions, or to his own 
ideas of ‘civil liberty,’ ‘natural justice,’ and the ‘spirit of the 
constitution and laws,’ must be guided by the language of that 
instrument, and must determine, whether the given act of 
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legislation is or is not ‘ repugnant or contrary’ to it, or in other 
words, whether it is therein forbidden. In the second place, 
however, admitting it to be unconstitutional to pass a law, 
which confers upon ‘one citizen privileges and advantages, 
which are denied to all others in like circumstances,’ or which 
subjects ‘one citizen to losses, damages, suits or actions, from 
which all others under like circumstances are exempted ;’ the 
question immediately arises, who is to determine, and if the 
judiciary, how is it to be determined, whether, in the given 
case, the privileges conferred are denied to all others in lke 
circumstances? It cannot be determined by the mere fact, 
that the privilege is limited to one person expressly by name ; 
for there may be no other persons in like circumstances ; or if 
there be any such persons, they may not desire to have the 
privilege conferred on them ; or the privilege may be of such 
a nature, that it cannot be conferred but upon one person ; and 
in either case, the conferring a privilege upon one can be no 
injury to any other person. In the particular case of Holden 
v. James, it did not appear, that any other person was in the 
same situation or in like circumstances with the plaintiff, upon 
whom the privilege was conferred, or in the same situation or 
like circumstances with the defendant, who was subjected to a 
suit for what seems to have been a just debt. The resolve 
states that it was passed for reasons set forth in Holden’s peti- 
tion; but what these reasons were did not and could not 
appear to the court. And we do not see any thing in the 
resolve itself, which would authorize the court to say, that the 
privileges conferred by it were or would be denied to other 
persons in like circumstances with Holden, or that suits like 
that to which it subjected James, were or would be exclusively 
confined to him. For aught that appears, the legislature may 
have been ready and willing to pass similar resolves in favor 
of all persons, who should be in like circumstances, and make 
a similar request, with Holden. 

It was remarked, at the commencement of this article, that 
we considered the power of suspending the laws as of infinite 
importance to the citizens ; and the instances, above quoted, 
of legislative action of this kind, cannot fail, we think, to im- 
press upon the minds of our readers the truth of the assertion. 
Those instances occurred, it is true, in times of revolution and 
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civil insurrection, and some of them were doubtless made 
necessary by the distracted and fluctuating state of the social 
organization. But they occurred, too, in times when the 
principles of government were much discussed and very gen- 
erally if not profoundly understood ; when the people, in the 
strength of their own convictions of political right, had just 
disclaimed the authority of their ancient rulers ; and when they 
were at once defending, by force of arms, their right to self- 
government, and were also solemnly deliberating upon and 
settling the terms of their social compact. In times of peace 
and social order, there may not be frequent occasion for the 
exercise of the suspending power; but it should not be for- 
gotten, that there are disorders of the social state incident to 
times of prosperity as well as of adversity, and that a denial of 
the power, when its exercise may be of little importance, is to 
establish a precedent for its denial, when the highest interests 
of the citizens are involved. The power to suspend a law in 
a particular case seems to be the result of the unavoidable 
imperfection of all human legislation. The legislature, when 
passing a general statute, may not foresee all the exceptions, 
which ought to be made to its provisions ; and when, in conse- 
quence of such want of foresight, a case of individual hardship 
arises, which calls for an exception, that must be a very imper- 
fect government which has not the power of relief —a power 
which, according to Aristotle’s definition of equity, shall be the 
correction of that wherein the law, by reason of its universality, 
is deficient. 


g* 
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Advice to a Young Lawyer. {[Jan. 


ART. X.—ADVICE TO A YOUNG LAWYER. 


Wuene’er you speak, remember every cause 

Stands not on eloquence, but stands on laws. 

Pregnant in matter, in expression brief, 

Let every sentence stand in bold relief ; 

On trifling points nor time nor talents waste ; 

A sad offence to learning and to taste ; 

Nor deal with pompous phrases ; nor e’er suppose 

Poetic flights belong to reasoning prose. 

Loose declamation may deceive the crowd, 

And seem more striking as it grows more loud ; 

But sober sense rejects it with disdain, 

As nought but empty noise, and weak as vain. 

The froth of words, the schoolboy’s vain parade 

Of books and cases —all his stock in trade — 

The pert conceits, the cunning tricks and play 

Of low attorneys, strung in long array ; 

The unseemly jest, the petulant reply, 

That chatters on, and cares not how, or why, 

Studious avoid — unworthy themes to scan, 

They sink the speaker, and disgrace the man. 

Like the false lights, by flying shadows cast, 

Scarce seen, when present, and forgot, when past. 
Begin with dignity ; expound with grace 

Each ground of reasoning in its time and place ; 

Let order reign throughout — each topic touch, 

Nor urge its power too little, or too much. 

Give each strong thought its most attractive view, 

In diction clear, and yet severely true. 

And, as the arguments in splendor grow, 

Let each reflect its light on all below. 

When to the close arrived, make no delays 

By petty flourishes, or verbal plays, 

But sum the whole in one deep, solemn strain, 

Like a strong current hastening to the main. 
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ART. XI.—SKETCH OF THE LAW SCHOOL AT CAMBRIDGE. 


A Discourse pronounced at the Inauguration of the Author, 
as Royall Professor of Law, in Harvard University, 
August 26, 1834. By Suwon Greentear. Cambridge. 
James Munroe & Co. 1834. 


We are reminded, by the appearance of this discourse, of a 
determination, we had formed sometime ago, to prepare notices 
of the different law schools, which exist in the United States. 
We are anxious to contribute, as much as we may, to the ad- 
vancement of legal education, and, as a means for this end, to 
the spread of a knowledge among the profession, throughout 
the country, of the institutions which have been established 
with this view. We have not time, at present, to discuss 
generally the advantages offered by these institutions, and to 
compare them with the feeble lights, afforded to students 
a quarter of a century ago, when the priceless time of legal 
pupilage was sacrificed and lost, so far as a knowledge of the 
principles of the profession and of the science of the law was 
concerned, in a devotion to the daily routine of duties in an 
office, to the copying of contracts, the making of writs, and the 
drawing of deeds—the mere handicraft of the profession — 
without finding opportunity for study, or an instructer to 
render more than nominal assistance. ‘This subject has been 
treated by President Quincy, in his address at the dedication 
of Dane Law College, which is to be found in the pages of 
this journal, with a truth and power, which leave little to be 
desired. 

On the present occasion, we shall confine ourselves to an 
historical sketch of the establishment and progress of the Law 
School, at Cambridge, and to a simple statement of the advan- 
tages there afforded for obtaining a legal education. The stand 
which this school holds— yielding to none in the country in 
importance, if it does not take the foremost place — together 
with its nearness to our metropolis, almost within our daily 
walks, are sufficient considerations for noticing it first among 
those of its kind. 
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It may not be known to all our readers at a distance, that 
this Institution is a branch of the University, at Cambridge. It 
needs hardly be added, that it was not embraced in the original 
design of the University ; and that it was ingrafted upon the 
ancient stock at quite a late period : 


Talis erat species auri frondentis upaca 
llice. 


The foundations of the University were first laid at a time, 
when the law was not treated, even in England, as a part of ac- 
ademic instruction. It was a few years after the first settlement 
of the country, while the whole face of the soil wore the harsh 
features of rude, uncultivated nature, that the forefathers of New 
England turned their earnest attention to preparing a place, for 
the education of that ministry, to enjoy whose precepts they had 
left so much comfort far away in their early homes, and expos- 
ed themselves to so much peril and privation in their newly 
chosen seats. The University at Cambridge, was established 
for the clergy, as the legend still borne upon its seal, attests — 
Christo et Ecclesia. No other profession was thought of. ‘The 
beneficent science of medicine — the parent, in our day, of so 
much good —had not then struggled, from amidst the false 
knowledge, and superstition, and vain pretension with which it 
was its early lot to be incumbered, into its present undisputed 
high place among liberal pursuits. Of the law, we have already 
observed, that at this time even in England, it was not recog- 
nised as a proper study for the University. The inns of court, 
were considered as the colleges of the law, and in these ancient 
retreats was confined entirely the study of this profession. Per- 
haps, a partial reason for this may be found in the well-known 
dissentions which existed between the civilians, (among whom 
we include the canonists and priests, who had the government 
of the Universities,) and the cultivators of the common law — 
dissentions which gave occasion for the ever-memorable decla- 
ration of the barons, Nolumus leges Anglia mutari. The 
common law, which was so passionately pursued by its own 
disciples, the Catesbys, and Slingsbys, and Thorpes, of the 
year books, was discarded as a study by all others. The un- 
couth dialect which they used, and the highly technical forms, 
in which they so much delighted, contributed to preserve alive 
the prejudices against them. Sir Henry Spelman’s faintness 
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of heart, at undertaking the study has been perpetuated by him 
in striking language. Emisit me mater Londinum, juris nostri 
capessendi gratia ; cujus cum vestibulum salutassem, reperis- 
semque lingnam peregrinam dialectum barbarum, methodum 
inconcinnum, molem non ingentem solum, sed perpetuis humeris 
sustinendum, excidit mihi (fateor) animus. ‘This extract 
shows the difficulties that lowered upon the beginner, and also 
the place of resort for a legal education. Enmisit me mater 
Londinum. It was not until the time of Sir William Black- 
stone that the law, as he has happily expressed it, was admitted 
within the pomeria of University learning. The stand it took, 
under the auspices of his lectures, this is not the proper occa- 
sion to commemorate. 

Such being the state of legal education in England, it could 
not be expected that the first settlers of our country would ex- 
tend their necessarily narrow foundations to support professor- 
ships unknown in the land from which they had parted. In 
fact the law, as a science, a profession, or as the practical in- 
strument of government, was scarcely observed. ‘The church 
absorbed every thing and its ministers were almost alike the 
representatives of justice and of the Lord. ‘I am very apt to 
believe,’ says Mr. Cotton, in his letter to Lord Say and Seal, 
‘what Mr. Perkins hath, in one of his prefatory pages to his 
golden chaine, that the word and scripture of God doth con- 
tayne a short wpoluposis, or platforme, not onely of theology, 
but also of other sacred sciences (as he calleth them) attendants 
and handmaids thereunto, which he maketh ethicks, economicks, 
politicks, church government, phrophecy, academy.’ As the 
colony grew, it gradually laid hold of the common law, and for 
sometime before the revolution claimed it as a birthright of the 
inhabitants. It was not, however, till a long while after the 
settlement, that lawyers were known as a class, and their busi- 
ness respected as a profession. The case of Mr. Lechford, of 
Clement’s Inn, was alluded to in our last number. He emi- 
grated, that he might gain a livelihood among the early settlers, 
as an attorney, but, being cautioned at a county court ‘ not to 
meddle with controversies,’ returned again to England. At 
the period of our difficulties with the mother country, immedi- 
ately antecedent to the revolution, the lawyers were a learned 
and efficient body —‘ who knew their rights and knowing 
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dared maintain.’ It was to them, that the whole management 
of the contest was entrusted ; for their roll bore the names of 
Otis, and Quincy, and Adams. 

The catalogue of the library of Harvard University, publish- 
ed in 1727, shows how much of this collection related to law, 
and thereby furnishes us with some slight means of estimating 
the extent of learning at that time in the province, on this 
subject. Since books are the very instruments of learning, it 
would follow if these were wanting in the largest library of the 
country, that the standard must be accordingly low. In this 
catalozue are to be found, but seven volumes of the common 
law. These are Spelman’s Glossary, Pulton’s Collection of 
Statutes, Keble’s Statutes, Coke’s First and Second Institutes, 
and a couple of odd volumes of the Year Books.’ Among 
the works of the civil law, which, as might be expected, are 
more numerous, are four volumes of Cujas, the Corpus Juris 
Civilis, with the Commentaries of Accursius, Kahl’s (Calvinus) 
Lexicon, and several other volumes of less importance. These 
were the means afforded for the study of law by the library, 
which Cotton Mather had described, some time before the pub- 
lication of this catalogue, as the ‘ best furnished, that could 
be shown any where in all the American regions.’ 

In 1714, the library, which had grown to a considerable 
size, took fire by accident and was entirely consumed. The 
whole province was affected with grief at this loss, and great 
and general exertions were made for its restoration. Among 


! This beggarly library reminds us of old Thomas Fuller’s interesting ac- 
count of the paucity of books of the common law, compared with those of 
the civil and canon law. 

‘ And here, I can but admire,’ says Fuller, in his Worthies, ‘at the com- 
parative paucity of the books of common law, in proportion to those of the 
civil and common law. Oh, how corpulent are the corpuses of both these 
laws, besides their shadows are far bigger than their bodies ; their glosses 
larger than their text. Insomuch, that one may bury two thousand pounds 
and upwards in the purchase, and yet hardly compasse a moiety of them, 
whereas all the writers of the common law (except they be much mutilated 
very lately) with all the Year Books belonging thereunto, may be bought 
for threescore pounds or thereabouts, which with some is an argument that 
the common law embraceth the most compendious course, to decide causes 
and by the fewness of books is not guilty of so much difficulty and tedious 
prolixity as the canon and civil laws, Yet it is most true, the common law 
books are dearer than any of the same proportion. Quot libri, tot libra, 
boldeth true in many and exceeded in some of them.’ 
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the benefactors, who stepped forward on this occasion, was 
Thomas Hollis, of Lincoln’s Inn, a gentleman of active philan- 
thropy and ardent devotion to the principles of liberty. The 
good he did has lived after him, and placed his name far above 
the reach of the prejudiced sarcasm, which Dr. Johnson is 
somewhere reported to have uttered against him. He sent to 
the new library many valuable works, relating to government, 
the classics, and the law. The works given by him were 
distinguished by their costly bindings, which he was accus- 
tomed to oversee himself, and by their emblematical decora- 
tions, expressive of the donor’s opinion of their different 
merits. The law books, presented by him, are still in a fine 
state of preservation and form a valuable part of the large 
collection relating to jurisprudence, which is now enjoyed by 
the students at this Institution. It was not, however, until a 
much later day that any attempt was made to connect the 
study of the law with the University. 

The first Professorship of Law was established in 1815, upon 
a foundation partly supplied by a devise of Isaac Royall, Esq. 
Of this munificent gentleman but little can now be gleaned, 
except from the probate office in Boston—the sad charnel- 
house, as it were, of the last wishes and efforts of the dead — 
where his will is recorded. Professor Greenleaf informs us, in 
a note appended to his Inaugural Discourse, that he was of 
ample fortune, and being connected by blood and marriage, as 
well as by political opinions, with the principal royalists of the 
province of Massachusetts, left the country with them at the 
commencement of the Revolution, and died at Kensington, in 
England, about the year 1781. ‘ By his will, he devised to 
the town of Medford, in Massachusetts, where he formerly 
resided, certain lands in Granby, for the support of schools. 
The residue of his estate in that town, and certain other lands 
in the county of Worcester, he devised to the Overseers and 
Corporation of Harvard College, “‘ to be appropriated towards 
the endowing a Professor of Laws in said College, or a Pro- 
fessor of Physic and Anatomy, whichever said Overseers and 
Corporation shall judge to be best for the benefit of said Col- 
lege.” All his other real estates, not specifically devised, he 
settled on certain members of his family in succession, with 
trustees to preserve contingent remainders ; directing that on 
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failure of all the issues in tail, one half the income of those 
estates, consisting of his mansion-house and farm in Medford, 
and of other houses and lands in Walpole, should be applied 
to the erection of a hospital in Medford or Cambridge, for the 
support of the poor, giving preference to those of Medford ; 
and that the other half should be applied towards the support 
of a Professor of Laws in Harvard College. He further 
directed, that after the line of his granddaughter, Harriet 
Pepperell, daughter of Sir William Pepperell, one of his 
devisees in tail should become extinct, no other devisee should 
succeed to the estate, till he should first have given bond to 
the treasurer of Harvard College, for the annual payment of 
£10 sterling, for the support of students, to be designated by 
the fellows and overseers. Whether there has yet been any 
failure of issue among the devisees, is not known.’ 

The capital, resulting from the property devised to the 
University, is $7943 63, yielding an annual income of about 
four hundred dollars. We believe that the University and the 
profession are indebted to the Hon. John Lowell, of Roxbury, 
at that time a member of the corporation of the University, for 
calling these funds —as yet unappropriated to either object of 
the devise — from their sound sleep in the treasury, by pro- 
curing the establishment of a professorship of law in 1815, 
which was ordered, for the present, to bear the name of 
Royall, in honor of the gentleman whose will was now first 
executed in this regard. The residue of the funds for its sup- 
port have been hitherto supplied by the University. Hon. 
Isaac Parker, late chief justice of this commonwealth, was 
appointed the first professor. 

In 1817, the Hon. Asahel Stearns was placed upon another 
foundation, established by the University. The statutes of 
this professorship required him to open and keep a school in 
Cambridge, for the instruction of the graduates of the Univer- 
sity and of others prosecuting the study of the law ; and in 
addition to prescribing to his pupils a course of study, to 
examine and confer with them upon the subjects of their 
studies, to read to them a course of lectures, and generally to 
act the part of a tutor, so as to improve their minds and assist 
their acquisitions. From this time may be dated the establish- 
ment of the Law School of the University. 
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Chief Justice Parker resided in Boston and was in the habit, 
while he continued professor, of reading a course of lectures 
every summer to the gentlemen, who resorted to the law 
school for a legal education, and to the senior class of under- 
graduates. His course comprised a view of the constitutions 
of the United States and of Massachusetts, with a particular 
notice of the early juridical history of New England in its most 
important features and an historical survey of its laws and insti- 
tutions. ‘These lectures, being delivered before a young audi- 
ence —the larger part being the undergraduates — were of 
quite an elementary character and had little pretension to deep 
learning in the law. They, however, were characterized by 
that free and flowing style which so eminently marks the 
judicial opinions of this judge. Professor Stearns was occupied 
more immediately with the duties of instruction in law. He 
was accustomed to hear recitations from the students of the 
school, in the more important text-books, to preside in moot- 
courts, —a most profitable exercise in which students argue 
some point of law previously assigned to them,—and to 
deliver lectures on various interesting titles of law. The 
valuable work on Real Actions, by Professor Stearns, was 
prepared in the discharge of his duties in the law school and 
delivered in a course of lectures. ‘The first edition was dedi- 
cated by the author ‘to the law students of Harvard University 
as a testimonial of his earnest desire to aid them in the honor- 
able and laborious study of American jurisprudence.’ We 
have always heard the students, who enjoyed Professor 
Stearns’ instructions—many of whom are already distin- 
guished before the world — speak with affectionate respect of 
his labors for their advancement. Mr. Duponceau, in a dis- 
course delivered some years since at the opening of the Law 
Institution at Philadelphia, of which he was Provost, speaks 
in complimentary terms of the services of Chief Justice Parker 
and Professor Stearns in the cause of legal education. 

In 1829, Chief Justice Parker and Professor Stearns resigned 
their places, and a new epoch in the history of the school began. 
The Hon. Nathan Dane, of Beverly, from the profits of his 
extensive Abridgment and Digest of American Law, estab- 
lished a new professorship, which has been called from his 
name, to which, at his request, Hon. Joseph Story was ap- 
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pointed. The venerable founder expressed himself of the 
duties of this station, in his communication to President Quincy, 
appropriating the funds for its endowment, as follows: ‘It shall 
be the duty of the professor to prepare and deliver, and to 
revise for publication, a course of lectures on the five following 
branches of law and equity, equally in force in all parts of our 
federal republic, namely ; the law of nature, the law of nations, 
commercial and maritime law, federal law and federal equity, 
in such wide extent as the same branches now are and from 
time to time shall be administered in the courts of the United 
States, but in such compressed form as the professor shall 
deem proper, and so to prepare, deliver and revise lectures 
thereon as often as the said corporation shall think proper.’ 
Mr. Justice Story was inaugurated in August of this year, as 
Dane Professor of Law, on which occasion he delivered a 
discourse, in which the honorable nature of legal studies, the 


1 


arduous labors to be encountered in their pursuit and tl 


upon which he was about to enter, were reviewed with that 


he 
i@ qunes 


rare learning and eloquence and beauty of diction for which he 


ii 
is so distinguished. At the same time, John Hooker Ashmun. 
Esq. was inaugurated as Royall Professor of Law. 


The Law School, from the fresh exertions of the new pro- 
fessors, received a new impulse. The number of students 
greatly increased, and the fame of the Institution was extended. 
Judge Story presided —as he still does — in the moot-courts and 
recitation-rooms and, by his zeal in the discharge of the duties 
he had taken upon him, warmed the classes with ardor in their 
studies. Professor Ashmun, by his exactness of learning, his 
acuteness of mind and untiring perseverance, codperated pow- 
erfully with his associate. Their manner of teaching was dif- 
ferent ; and that of each peculiar. Judge Story was always 
ready and profuse in his instructions, anxiously seeking out all 
the difficulties which perplexed the student and anticipating 


? 


his wants, leaving no stone unturned by which the rugged 
paths of the law might be made smoother and the steep 
ascents be more easily passed. Professor Ashmun, with the 
same elevated object in view, left the student more to himself, 
throwing out hints which might excite his attention — cheering 
as the glimpses of a distant light to a benighted traveller — 
but which, nevertheless, did not supersede labor on his part. 
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Whoever would prepare himself to make an inquiry of Pro- 
fessor Ashmun, must already have applied his mind so strongly 
to the subject-matter as to have obtained a good conception of 
it; in short, he must have understood where his difficulty was. 
These opposite styles of instruction, growing from the different 
characters of those who employed them, may be likened, to 
use the classical image handed down from Zeno,— the one to 
the open palm and the other to the clenched fist. 

Professor Ashmun’s labors were destined to be of a short 
duration. He died of a disease of the lungs, probably brought 
on by his intense application to his studies, on the Ist April, 
1833, aged 33, leaving a bright example for the solace of his 
friends and for the benefit of all desirous of eminence in the 
law. It would be pleasant to us, enjoying much of his society, 
as we did, for some time previous to his death, to pay a full 
tribute to his memory; but that was done on the occasion of 
his funeral by Hon. Judge Story, in a style to which we can 
add nothing. This discourse is to be found in the pages of 
the Jurist. The pupils of Professor Ashmun have determined 
to erect a simple monument over his grave in that pleasant 
retreat of the dead, Mount Auburn, as a testimonial of their 
attachment, and of gratitude for his services. 

Professor Ashmun confined himself closely to the exercises 
of the recitation-rooms and of the moot-courts, occasionally 
delivermg written lectures on interesting titles of law. Among 
these was a valuable course on medical jurisprudence, equity, 
and the action of assumpsit. We hope to be able to present 
our readers with some of his ‘remains’ in the pages of our 
Journal. 

Simon Greenleaf, Esq., well known as the able reporter of 
the state of Maine, was elected as the successor of Professor 
Ashmun. His learning and ardor in his profession, united 
with his singular blandness of manners and amiable character, 
fit him in a remarkable degree to exercise an influence upon 
beginners in legal studies. ‘The discourse, which he delivered 
on his inauguration, is full of the best principles for the govern- 
ment of professional conduct and studies, expressed in language 
of remarkable beauty. The following extract, besides its 
imtrinsic value, will illustrate the character of his instructions in 
the important place which he fills. 
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‘ The value, and even the necessity of deep and exact learn- 
ing, to successful practice in either of the professions, is a 
point now so generally conceded as to require no argument or 
proof. ‘The decrier of human learning at the present day finds 
neither audience nor disciples. Even among those whose reli- 
gious systems were once founded on the utter worthlessness of 
learning, popularly so called, which, of course, was regarded 
with contempt, the High School and the Seminary of modern 
times, with their splendid halls, their ample endowments, and 
their learned professors, however disguised under the humble 
title of schoolmasters, and tutors, all concur in the most con- 
senting and conclusive testimony to the importance of liberal 
and thorough education. In the department of Theology, the 
necessity of a learned ministry for the defence of our common 
faith against the common enemy has been urged with strength 
of argument and fervor of eloquence, and attested by the 
splendid offerings of living piety and dying zeal. In Medicine, 
too, the same necessity is felt and admitted, in the princely 
munificence with which Institutions for the blind, the deaf, the 
insane and the diseased are endowed in all directions around 
us; and in the care with which its regular practice is guarded 
and regular education encouraged by positive statutes; express- 
ing, with remarkable distinctness, the strength and the direc- 
tion of public sentiment. And should less be done for the law, 
in which our liberties have their being, — for a profession from 
which we select our judges, and so many of our legislators and 
statesmen, —and whose influence on the whole body of civil 
magistracy is hardly to be conceived? The age of mere fanati- 
cism and cant, of bold empiricism and noisy declamation, of 
passionate appeals to prejudice, and forensic buffoonery, it is 
to be hoped is passing away. Men are now to be addressed 
through their understandings. They are to be treated as 
rational beings, and convinced by argument and reason. 

‘I would not confine the education of a lawyer to the tech- 
nical learning of his profession, or to the code of his particular 
state. He can with no propriety be considered as sufficiently 
instructed, whose learning is limited to the remembrance of a 
few dry maxims, common places and positive rules; and whose 
skill consists in the adroit practice of the mere technicalities of 
the law. Rules are of little value, without a knowledge of the 
principles on which they are constructed; and the principles of 
law are to be sought only at the fountains of jurisprudence. 
In this science, as in the comparative anatomy of a sister pro- 
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fession, we best understand our own system of laws by com- 
paring it with those of other nations. Man is to be studied in 
every period of his social existence, from the savage to the 
civilized state, in order to perceive the great truth, that in 
every condition of freedom, of intelligence, of commerce, and 
of wealth, his habits, his virtues, his vices, the abjects of his 
desires, and hence the laws necessary for his government, are 
essentially the same. But to us, as members of a family of 
sovereignties, it is peculiarly necessary, that we should under- 
stand something of the laws of the other states in the Union, 
under which we hold many of our own rights, and with whose 
citizens our intercourse is becoming daily more and more 
intimate and familiar. From the primitive ordinances and laws 
of New England, the refined and elaborated code of commer- 
cial and affluent New York, the equitable-common-law of 
Pennsylvania, and the staid and polished systems of the Caro- 
linas and the Ancient Dominion, the accomplished jurist of 
every state will derive rich illustrations of the jurisprudence of 
his own. In that of Louisiana, he will recognise the living 
Institutes of Justinian, transmitted through the codes of France 
and Spain, and baptized, reverently so to speak, with the spirit 
of American liberty. In the statutes of the far West he will 
discern, as in a daily journal, the latest form and impress of 
modern law; while the national jurisprudence exhibits in bolder 
relief the great features cominon to them all. 

‘It will be apparent, from a slight survey of our institutions, 
that no lawyer will have mastered his profession by an acquaint- 
ance with the common law alone, since this is not the only 
source from which they have been derived. Its earlier sages 
themselves drew largely from the vast reservoirs of the civil 
law; and in modern times the most enlightened and ablest 
judges are found to have been accomplished civilians. We 
ought, therefore, to be no strangers to this branch of profes- 
sional learning. 

‘But our studies should not be confined to codes. In the 
renowned examples of both living and departed jurists we can 
see with what success the cultivation of liberal learning may be 
combined with the study of law, as a constituent part of profes- 
sional education. The law should be commended to good 
taste by classic purity of style, as well as to enlightened reason 
by the wisdom of its decisions; and it is always more respected 
when administered with courtesy, than when it is morosely 
inflicted. 


10* 
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‘In the walks of private life, the character of an upright 
lawyer shines with mild but genial lustre. He concerns him- 
self with the beginnings of controversies, not to inflame but to 
extinguish them. He is not content with the doubtful morality 
of suffering clients, whose passions are roused, to rush blindly 
into legal conflict. His conscience can find no balm in the 
reflection, that he has but obeyed the orders of an angry man. 
He feels that his first duties are to the community in which he 
lives, and whose peace he is bound to preserve. He is no 
stranger to the mischiefs, which follow in the train of litigation; 
the deadly feuds and animosities descending from the original 
combatants to successive generations; the perjuries and frauds 
so often committed to secure success; and the impoverishment 
so commonly resulting even to the winning party; and in view 
of these consequences, he will advise to amicable negotiation 
and adjustment. He is a peacemaker; — a composer of dissen- 
sions; —a blessing to his neighborhood; —his path is luminous 
as ‘‘the path of the just.’’ I look with pity on the man, who 
regards himself a mere machine of the law;— whose concep- 


tions of moral and social duty are all absorbed in the sense of 


supposed obligation to his client, and this of so low a nature as 
to render him a very tool and slave, to serve the worst passions 
of men; — who yields himself a passive instrument of legal in- 
flictions, to be moved at the pleasure of every hirer;—and 
who, beholding the ruin and havoc made by a lawsuit, which 
‘*two scruples of honesty” in his counsel might have pre- 
vented, can calmly pocket his fee with the reflection, that he 
has done his duty to his client, alike regardless of the duty to 
his neighbor and his God. That such men do exist, to disgrace 
our profession, is lamentably true; men— 
“that can speak 
To every cause, and things mere contraries, 
Till they are hoarse again, yet ali be law:”’ — 

We would redeem its character by marking a higher standard 
of morals. While our aid should never be withheld from the 
injured or the accused, let it be remembered, that all our duties 
are not concentrated in conducting an appeal to the law; — that 
we are not only lawyers, but citizens and men;—that our 
clients are not always the best judges of their own interests, — 
and that having confided these interests to our hands, it is for 
us to advise to that course, which will best conduce to their 
permanent benefit, not merely as solitary individuals, but as 
men connected with society by enduring ties. 





—— 
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‘In the management of causes in court, the whole duty of a 
lawyer, not only to his client, but to all others, is expressed in 
the simple yet dignified and comprehensive formula of his oath 
of office, as administered in the national tribunals, — to demean 
himself uprightly, and according to law. He is to deal faith- 
fully with the merits and facts ofthe cause confided to his care; 
yet not pressing them beyond their intrinsic value, or the 
boundaries of justice. He has not sold himself to obtain, by 
right or wrong, a victory for his employer; but is engaged to 
see, that his case is clearly and truly developed, and that the 
judgment pronounced upon it is agreeable to the law of the 
land. He is to perpetrate no falsehood; — he is to practise no 
chicanery;—he is take no advantage of the mistakes of his 
brethren; — he is to resort to no low cunning; to spread no net 
for the unwary. He is to draw a broad line of distinction be- 
tween the facts of the case, which are the property of his client, 
and the mode of bringing them into judgment, which is exclu- 
sively his own. In the ardor of forensic conflict he is still to 
be governed by the standard of morals in private life, and to 
personate no man but himself. He is to lend ‘‘ his exertions to 
others, himself to none.” He has no personal abuse to bestow 
for the gratification of another’s spleen; no gibes upon virtue 
and religion; neither is he to neglect the courtesies, which are 
due to an opposing brother. If, in the collisions of the bar, his 
anger is sometimes roused, it should be, like the anger of 
Hooker, but ‘‘the momentary bead upon a phial of pure water, 
instantly subsiding without sediment or soil.”’ He is not to for- 
get, that while maintaining individual rights, he is also address- 
ing the public, and acting upon minds with which he may never 
again come in contact; that he is testifying for or against his 
profession, whose character, for the time being, he sustains, 
and is giving his suffrage, as a member of the community, either 
for virtue or for vice.’ 

Of Judge Story’s labors in the Law School and in the cause 
of legal education, it is difficult to speak in terms which, to 
those less acquainted with their value than ourselves, shall not 
seem exaggerated. ‘The profession throughout the country 
are acquainted with the works which he has prepared and pub- 
lished, in the discharge of his duties upon the foundation of Mr. 
Dane. ‘The Dane Professorship has already received a fame, 
which will place it on the same elevation with the renowned 
Vinerian Professorship at Oxford, to which we are indebted 
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for the Commentaries of Sir William Blackstone. These 
‘twin stars,’ shine each in different hemispheres, but with 
rival glories. It is hardly necessary in this connexion to re- 
mind the reader that Viner, like our Dane, endowed the pro- 
fessorship, which bears his name, from the profits of his 
immense Abridgment of the Law. The works already pub- 
lished by Judge Story are Commentaries on the Law of Bail- 
ments, with Illustrations from the Civil and the Foreign Law, 
dedicated to the Hon. Nathan Dane, as ‘ the first fruits of the 
professorship founded by his bounty ;” Commentaries on the 
Constitution of the United States, in three volumes, dedicated 
to Chief Justice Marshall ; and Commentaries on the Conflict 
of Laws, foreign and domestic, in regard to Contracts, Rights 
and Remedies, and especially in regard to marriages, divorces, 
wills, successions and judgments, dedicated to Chancellor 
Kent. ‘These works have been reviewed in our pages, as 
they were published. The Commentaries on the Constitution 
and also the Commentaries on the Conflict of Laws have been 
reviewed at length, and with distinguished approbation, in the 
Journal of Professor Mittermaier, published at Heidelburg, 
Germany. The labors of Judge Story in his professional 
chair are enjoyed, not simply by the immediate pupils about 
him, but by the whole community and by many in distant 
parts. 

It may be proper to remark in this connexion that the pro- 
fession is indebted to a student of the Law School, Mr. George 
Gibbs, yet under the age of majority, for the valuable little 
work called the Judicial Chronicle, which exhibits a most 
praiseworthy industry, exerted with judgment, for an object 
which cannot fail of being useful to all who have occasion to 
consult the reports, or in short, to every educated lawyer. 

In order to present an idea of the practical working of the 
school, and some particulars respecting its advantages and its 
discipline, we cannot do better than copy the following sketch, 
which is published in the last Annual Catalogue of the students 
of the University, embracing also the course of study which is 
pursued. 


‘ The design of this Institution is to afford a complete course 
of legal education for gentlemen destined for the bar in the dif- 
ferent parts of the United’ States, and also elementary instruc- 
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tion for gentlemen not destined for the bar, but yet desirous of 
qualifying themselves for public life or for commercial business. 
The various branches of public and constitutional law, the com- 
mon law, and admiralty, maritime, and equity law, are taught, 
with occasional illustrations of foreign law. 

‘The school is under the immediate superintendence and 
direction of Mr. Greenleaf, Royall Professor of Law in the 
University. Mr. Justice Story, Dane Professor of Law in the 
University, resides in Cambridge, and during the intervals of 
his judicial duties assists in its superintendence. The Dane 
Professor gives instruction in the principal branches of mari- 
time, commercial, equity, and constitutional jurisprudence. 
The Royall Professor gives instruction in the Common Law, 
and all the other juridical studies. In every week during the 
term, there are at least six private lectures and usually more; 
at which the students are examined in their respective studies, 
and oral explanations and illustrations are given by the Pro- 
fessors. The private lectures are on Mondays, Tuesdays, 
Wednesdays, Thursdays, and Fridays. Public written lectures 
are also occasionally delivered by the Professors upon the 
more important topics of jurisprudence. The Academic year 
commences in the beginning of September. 

‘ There are three terms and three vacations in the year, cor- 
responding with those of the undergraduates. 

‘Students may generally be accommodated with rooms in 
Graduates’ Hall, a spacious building erected principally for 
their use, or in the College buildings, upon the same terms as 
undergraduates, and may, if they choose, board in Commons as 
resident graduates, at the rate of $1 90 per week. The fees 
for instruction are $100 per annum, for which the students have 
the use of lecture-rooms, the library, and the privilege of attend- 
ing all the public lectures of the University gratis; with the 
opportunity for instruction in the modern languages on the 
payment of S10 per annum for each language studied. 

‘No previous examipation is necessary for admission; but 
every student will be expected to bring from his parents or 
friends a certificate of his good character and some general 
statement of his previous studies. Bonds dre required for the 
payment of all dues to the College. 

Constant residence in Cambridge is not deemed indispensa- 
ble; it is sufficient if attendance is given at the regular hours 
prescribed for lectures, examinations, and study. 

‘Instruction is given for any stated periods which may suit 
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the convenience of students, but without subdividing any of the 
terms. 

‘The students have the use of the Law Library, which is 
kept in Dane Law College, and contains at present upwards of 
thirty-five hundred volumes, and access to the general Library 
of the University, containing about thirty-six thousand volumes. 
They are furnished with all the books used as class-books, ex- 
cept where they prefer to supply themselves, as they frequently 
will, for the purpose of making references and notes, with a 
view to future study and practice. 

‘In addition to the course of reading, the students occasion- 
ally write dissertations upon subjects of law. Once in every 
week a moot court is held before one of the Professors, at which 
in rotation four of the students argue some law case, which is 
previously given out, so that they may make suitable prepara- 
tion; and at the close of the arguments the Professor delivers 
his own opinion, commenting upon the doctrines maintained on 
each side. 

‘The degree of Bachelor of Laws is conferred by the Uni- 
versity on students who have completed the regular term of 
professional studies required by the laws or rules in the state to 
which they belong, eighteen months thereof having been passed 
in the Law School of this Institution. 


Course of Study. 

‘The books marked thus (*) compose the course which is 
completed in two years. ‘The studies of gentlemen who remain 
longer in the School are pursued in the remaining books in the 
regular course, to which others are added from time to time, as 
far as the leisure and progress of the students may permit. The 
parallel course is prescribed chiefly for private reading. 


Regular Course. Parallel Course. 
*Blackstone’s Commentaries. Sullivan’s Lectures, 
*Kent’s Commentaries. Hale’s History of the Common Law. 
*Woodeson’s Lectures. Reeves’s History of the English Law. 


Hofiman’s Legal Outlines. 


Law or Personat PROPERTY. 


*Chitty on Pleading. Select titles in the Abridgments of 
*Stephen on Pleading. Dane and Bacon. 

*Chitty on Contracts, Collinson on Idiots and Lunatics, 
*Starkie on Evidence. Shelford on Lunatics, &e. 

*Long on Sales. Hammond’s Visi Prius, 


Bingham on Infancy, Kyd on A wards, 
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Regular Course. Parallel Course. 
*Angell and Ames on Corporations. Reeve’s Domestic Relations. 
Williams on Executors. Roberts on the Statute of Frauds. 
Hammond on Parties. Roper on Legacies. 
Angell on Limitations. Gould’s System of Pleading. 
Roper on Husband and Wife. Starkie on Slander. 


*Story on the Conflict of Laws. Saunder’s Reports, (William’s Edit. 
y ] ’ 


Select cases in the Reports. 


ComMmeEenrciaL AnD Maririme Law. 


*Abbott on Shipping. Phillips on Insurance. 

*Bayley on Bills. Benecke on Insurance, by Phillins 
*Paley on Agency. Stevens on Average, ——— 
*Marshall on Insurance. Livermore on Ageney. 

*Story on Bailments. Azuni’s Maritime Law. 

*Gow on Partnership. Fell on Guarantee. 

Theobald on Principal and Surety. Bacon’s Abridgment, tit. Merchant. 

Brown’s Admiralty Law. Dane’s Abridgment, select titles. 


Pothier on Maritime Contracts. 
Collier on Partnership. 
Select cases inthe U. States Courts. 


Law or Rea Property. 


*Cruise’s Digest. Preston on Estates. 

Fearne on Remainders. Runnington on Ejectment. 

Powell on Mortgages, (Rand’s ed.) Powell on Devises. 

Sanders on Uses and Trusts, Angell on Water Courses. 

*Stearns on Real Actions. W oodfall’s Landlord and Tenant. 
Adams on Ejectment, by Tillinghast.Roscoe on Actions respecting Real 
Sugden’s Vendors. Property. 

Jackson on Real Actions. Coke upon Littleton. 


Dane’s Abridgment, select titles, 
Hayes on Limitations in Devises. 
Select cases in the Reports, 


Equity. 
Barton’s Suit in Equity. - Fonblanque’s Equity. 
*Maddock’s Chancery. tedesdale’s Pleadings in Equity. 
*Cooper’s Pleadings. Beame’s Pleas in Equity. 
Jeremy’s Equity Jurisdiction, Hoffiman’s Master in Chancery. 
Newland on Contracts in Equity. Blake’s Chancery. 
Eden on Injunctions, Select cases in the Reports. 


Criuinat Law. 


‘ast’s Pleas of the Crown. Chitty’s Criminal Law. 
Russell on Crimes. Archbola’s Pleading and Evidence. 
Select cases in the Reports. 


Civin Law. 


Gibbon’s Roman Empire, Ch. 4+. Pothier on Obligations. 
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Regular Course. Parallel Course. 
Justinian’s Institutes. Domat’s Civil Law, select titles. 
Browne’s Civil Law. 
Butler’s Hore Juricice. 
Ayliffe’s Roman Law. 


Law or Nations. 


Marten’s Law of Nations. Ward’s Law of Nations. 
Rutherforth’s Institutes. Vattel’s do. 
Wheaton on Captures. Bynkershoek’s Law of War. 


ConstitutTionaL Law. 
American Constitutions. The Federalist. 
*Story’s Commentaries on the Con- Rawle on the Constitution. 


stitution. Select cases and speeches. 


By the private lectures, mentioned in the above extract, are 
meant examinations of the students, made by the professors, 
calculated to test the accuracy of their knowledge of the books 
read, accompanied by oral explanations and illustrations, which 
shall throw light upon the text, and assist in its application to 
practical cases, besides enlisting the attention of the student. 
It is in this way that the mind of the instructer meets that of 
the pupil. In the cordial intercourse, which has been observed 
to grow out of this pleasant contact, the most beneficial mflu- 
ences result. ‘The student has an assistant in every step of his 
journey, whose object is to conduct him pleasantly and safely 
through the devious and toilsome passes, and to endeavor to 
dispel the difficulties which throng the way, and which, in their 
‘grisly group,’ have disheartened many a young traveller. 
Formal lectures, delivered ex cathedra, we understand, are not 
very often read. It has been thought that they have not the 
same beneficial results, as flow from the more informal meet- 
ings. We fancy that our English brethren have yet to 
learn this fact, since their passion inclines strongly towards 
public lectures. And yet we lately observed, on the cover of 
one of their legal periodicals, the adve rtisement of a gentleman 
of the bar, who wished to procure a class to read with him 
some of the most approved authors on a particular title of the 
law—a manner of instruction which coincides very nearly 
with that pursued in the Institution at Cambridge. 

We should not omit to notice, in this sketch, the facilities 
and convenience afforded for study, by means of the extensive 
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library of the Law School and of the beautiful edifice in which 
it is contained. The library is, perhaps, the largest and most 
valuable, relating to law, to be found in the country. It has a 
complete set of all the English and American Reports, is sup- 
plied with all the modern text-books of any importance, and is 
rich in the ancient legal works, besides having a very full col- 
lection of books in the Roman and the Foreign law. For the 
last it is principally indebted to the late Samuel Livermore, 
Esq., of New Orleans, (the able author of the Treatise on the 
Law of Principal and Agent, and of the Dissertations on the 
Contrariety of Laws,) who bequeathed to the Corporation of 
Harvard University his entire library of works in the Roman, 
Spanish, and French Law, probably one of the fullest in the 
United ‘States. A spacious edifice, with an Jonic front, has 
been erected by means of funds chiefly provided by Mr. Dane 
for this purpose, since his endowment of the professorship, and 
valled after his honored name, contaming accommodations for 
the library, offices for the professors and librarian, and for the 
lectures and recitations of the School. At the dedication of 
this building, Oct. 23, 1932, President Quincy delivered an 
address, in which he most ably stated the argument in favor of 
connecting the study of the law with the University, and 
enforced the importance of a systematic legal education. 

In the hall containing the library there has recently been 
placed a portrait of Mr. Dane, by one of our most accomplished 
artists, Harding, at the expense, we believe, of some of the 
surviving associates of his forensic labors. It was the custom, 
among the ancient Egyptians, to adorn their libraries with 
images of some of their numerous Divinities, trusting, in this 
way, to gain their especial favor and guardianship for these 
literary treasure-houses. Believing, as we do, that the good- 
ness of Providence requires no such direction, and fearing to 
attempt any representation of the ineffable power of the Heav- 
enly Father, it remains for us to grace our libraries with the 
forms and faces of those of the family of man, in whom his 
coodness and power have been manifested above the lot of their 
fellows. In such,a place as the library of Dane Law College 
—the resort of young men for legal study and research—no 
picture could be a more appropriate and exciting ornament than 
that of the venerable individual whose example of industry in 

VOL. XIII.—NO. XXV. 11 
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the law is so high—we had almost said so unapproachably 
high. The student, with a proper sense of duty, and with 
ordinary ambition, will take encouragement from the sight of 
this honored countenance, and study, as it were, ‘in his great 
taskmaster’s eye ’— whose whole life has been a long devo- 
tion to the good of his profession, both by word and deed, 
accomplishing ends, which are felt not only at this time, but 
which will last through all time to come, while the law is a 
liberal profession and those who pursue it are respected by 
their fellow-citizens. 

Such is a short history of the establishment of the Law 
School at Cambridge, and a statement of the advantages 
afforded there for obtaining a legal education. Other Institu- 
tions, of a similar character, in the country we hope to notice 
hereafter. We deem it important to put the facts relating to 
them, as it were, upon record, not only for the benefit of those 
interested in the subject here, but also of others abroad. 

The law schools, and seats of legal education in the United 
States, have acquired a fame in England, which is quite striking, 
when compared with the total ignorance which prevails there 
with respect to our jurisprudence and the reports of cases in 
which it is preserved —some of which, in learning and thor- 
oughness of investigation and clearness of exposition, will not 
fall short of the best volumes of the decisions in Westminster 
Hall. Mr. Justice Story’s labors, as professor, are known and 
appreciated there, while his character as a judge, is most im- 
perfectly understood. This arises, probably, from the fact, that 
the English professors of law, with a liberality which becomes 
the cause of learning, have made their hearers —and through 
them the profession at large — acquainted with his works and 
with his character as an instructer of law; while the bar, with 
the blindness which has ever characterized the tenants of West- 
minster Hall, have shut their eyes upon all the lights, which 
might be furnished by our tribunals, similar in form to their 
own and deciding on the same principles, arrogantly Ceeming 
that their inquiries cannot be benefited by those on this side 
of the Atlantic, or more probably ignorant that any have been 
made. One of the most distinguished English lawyers, to 
whom, with some of his bretheren, the lofty duty has been as- 
signed of revising the laws of the kingdom, did not know, till 
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informed very lately by an American, that Mr. Livingston’s 
code for Louisiana, was not the received law throughout all the 
United States. 

The English professors of law have frequently alluded, in 
their public lectures, to our law schools and the benefits to legal 
education arising therefrom. It is our duty, however, to add 
that it is, generally, to illustrate the value of law lectures 
and of a regular system of legal instruction, and that the argu- 
ment is often carried too far. ‘The remarks of Professor Spur- 
rier of King’s College, the successor of the late lamented Pro- 
fessor Park, in his Introductory Lecture, show this in a remark- 
able degree. ‘ Many of you,’ he says, addressing his hearers, 
‘have heard on a former occasion, from this chair, to what ex- 
tent schools of law have been formed and are yet forming in 
America ; to what extent they have flourished in that country. 
It was a source of natural and honorable pride to the highly 
talented individual, whose place here, I too unworthily occupy, 
to trace to you the number and progress of those schools, the 
details of which were from time to time furnished to him by the 
pens of distinguished lawyers of the country, the honor of whose 
correspondence, he owed solely to his own exertions in the 
cause of lezal science here.’ The editor of the Legal Exam- 
iner, from whose pages,’ we make our extracts, says the ‘ learn- 
ed professor, then proceeded to give his hearers some insight 
into the laws of America.’ This it will be observed, was in a 
few sentences of an Introductory Lecture. Professor Spurrier, 
in continuation says, ‘ Will it be asked, what has been the result 
of legal education on the continent ?— the fame of their jurists 
affords a ready answer. But it may be said, that their law 
differs from our own. Let us turn then to America; her laws, 
at least, sprung from the same sources as ours; some alteration 
they may have undergone, some improvement they may have 
received at her hands; but they are substantially the same. 
Let us judge, then, of the merits of the system by its effects. 

* You are all of you aware of the various and very impor- 
tant changes, which have recently been effected in our laws. 
Amongst others, we have enabled tenants in tail to convey an 
estate in fee-simple, without fine or recovery ; America has, 
long ago, enabled them to do so. Necessity of a fine to bar the 


! Legal Examiner and Law Chronicle, vol. 2, p. 272. 
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dower of a married woman has been dispensed with ; America 
had dispensed with it before us. Real estate has been render- 
ed liable as assets for the payment of all debts ; America had 
already declared it liable. We have shortened the time of 
limitations as to actions relating to real property ; America had 
set us the example. As one of our latest acts, we have at 
length admitted relations by the half-blood to the inheritance, 
and allowed parents to become heirs to their children ; but 
America had first taught us the value of the change, and ena- 
bled us to take advantage of her experience in effecting it. 
With such results can we doubt the value of the legal educa- 
tion of that country? Is it not fair to presume, that it is the 
legal education of the Americans, which has opened their eyes 
to the expediency of changes to which we have so long re- 
mained blind? and which has enabled them to carry into ex- 
ecution measures, which it can now be our only praise, that we 
are not restrained by false notions of shame from imitating.’ 
The liberality, manifested by the learned professor, in thus 
venturing to call the attention of his respectable audience to 
changes wrought in the law among us, and holding them up as 
an example and guide to English legislation, while it deserves 
our thanks, should not blind us to the evident inconclusiveness 
of the argument which he has attempted to build upon them, 
especially when we view it in connexion with the actual truth 
touching the changes mentioned. ‘These were generally made 
in the early years of our history, while we were yet colonists, 
and long before the day of law schools, or any thing like sys- 
tematic legal education; or they are cases, in which the strict 
common law was not adopted at the time of the settlement of 
the country. ‘Thus, for example, fines were probably never 
adopted or known in practice in most of the states. The rule, 
that the lands, descended to the heirs, are liable to the debts of 
the ancestor equally, in all cases, with the personal estate is 
supposed to prevail generally throughout the United States, 
with, perhaps, slight modifications in the different states, and to 
have been of early establishment. The distinction as to the 
half-blood, which grew out of the feudal system, was never 
adopted or has, long since, been abrogated in some of the 
states, while in others, not less intelligent, it has been particu- 
larly retained. ‘The admission of the parents to the inheritance 
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of their children, dying intestate and without lineal descendants, 
is by no means universal in the country, and is received in dif- 
ferent states, under various modifications. The above argument, 
in favor of law lectures and law schools, is founded in igno- 
rance of the real cause of the differences existing between our 
law and that of England, and also of the history of legal educa- 
tion in this country. 

These changes have grown out of the character of the 
people, nurtured from the first settlement of the country, to 
examine boldly the institutions and laws over them, and to re- 
fuse to adopt, or—if imprudently adopted—afterwards to throw 
off such parts of the old common law, as were not consistent 
with the present stage of society. Our position has enabled us 
to view the law, and all its antiquated peculiarities, free from 
the strong partiality, which every Englishman proudly feels for 
the establishments which have come down from his ancestors, 
coeval, perhaps, with the constitution of his country. Our 
history, from the first day on which the puritans bade their 
native England ‘ good night,’ leaving its institutions, just begin- 
ning to rock under those efforts, which afterwards prostrated 
the throne, in order to enjoy their own laws, down to the period 
of the revolution, which forcibly severed our connexion with 
the mother country, bears constant testimony to the operation 
of that spirit, which has produced the alterations in our laws of 
which Professor Spurrier has spoken. The cause goes back, 
far beyond law schools and their beneficial influence. The 
mistake. however, of Professor Spurrier is not uncommon in its 
kind. He was anxious to press the claims of a systematic legal 
education upon his hearers. In his exertions in this behalf, he 
will ever have our cordial good wishes ; but the cause is en- 
dangered, rather than benefited, by a falsely founded argument. 
This is one of many instances, in which foreigners have made 
the United States, the seat of such changes and institutions, as 
they wished to recommend in their own country, either mainly 
relying on the ignorance of those whom they addressed, or 
perhaps, in their imperfect knowledge of the real state of things 
here, imagining that they spoke according to truth. 

We hope the time will come, when what we have done in 
the cause of civilization and law will be correctly cited, and 
when our country will not exist as a sort of terra incognita, 
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like the mysterious regions of AEthiopia in ancient times, to be 
peopled with all things good and bad, according to the fancy of 
a writer,— as 

Geographers on pathless downs, 

Place elephants instead of towns ; 


to be made the scene of the peculiar operation of principles, 
which have not operated here as asserted ; and to have institu- 


tions and laws attributed to it, which, however creditable, do 
not exist. 








DIGEST OF RECENT DECISIONS. 


Principal Cases in 
8 PETERS’S REPORTS of Cases in the Supreme Court of the United 
States. 
11 WENDELL’S REPORTS of Cases in the Supreme Court, and Court 
of Impeachment and Correction of Errors in New York. 


ADMIRALTY AND ADMIRALTY PRACTICE. 

1. (Several claims for salvage.) A libel was filed in the district court of 
Maryland, for a salvage service performed by the libellant, the master 
and owner of the sloop Liberty, and by his crew, in saving certain 
goods and merchandises on board of the brig Spark, while aground 
on the bar at Thomas’ Point, in the Chesapeake Bay. The goods 
were owned by a number of persons, in several and distinct rights ; 
and a general claim and answer were interposed in behalf of all of 
them, by Jarvis and Brown, (the owners of a part of them ;) without 
naming who, in particular, the owners were, or distinguishing their 
separate proprietary interests. This proceeding was doubtless irregu- 
lar in both respects. Jarvis and Brown had no authority, merely as 
co-shippers, to interpose any claim for other shippers with whom they 
had no privity of interest or consignment: and several claims should 
have been interposed by the several owners, or by other persons au- 
thorized to act for them in the premises; each intervening in his own 
name for his proprietary interest, and specifying it. If any owner 
should not appear to claim any particular parcel of the property, the 
habit of courts of admiralty is, to retain such property, or its proceeds, 
after deducting the salvage, until a claim is made, or a year and a 
day have elapsed from the time of the institution of the proceedings. 
And when separate claims are interposed, although the libel is joint 
against the whole property, each claim is treated as a distinct and 
independent proceeding, in the nature of a several suit, upon which 
there may be a several independent hearing, decree and appeal. This 
is very familiar in practice in prize causes and seizures in rem for 
forfeitures ; and is equally applicable to all other proceedings in rem, 
whenever there are distinct and independent claimants. Stratton v. 
Jarvis et al., 8 Peters, 4. 
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2. (Conclusiveness of decree of district court upon party in a salvage case, 


* 
~ 
. 


who does not appeal.) The district court decreed a salvage of one-fifth 
of the gross proceeds of the sales of the goods and merchandises, and 
directed the same to be sold accordingly. The salvage thus decreed 
was afterwards ascertained, upon the sales, to be, in the aggregate, 
two thousand seven hundred and twenty-eight dollars and thirty-eight 
cents ; but no formal apportionment thereof was made. From this 
decree an appeal was interposed in behalf of all the owners of the 
goods and merchandises to the circuit court; but no appeal was in- 
terposed by the libellant. The consequence is, that the decree of the 
district court is conclusive upon him as to the amount of salvage in 
his favor. He cannot, in the appellate court, claim any thing beyond 
that amount; since he has not, by any appeal on his part, controvert- 
ed its sufficiency. Ib. 

(Apportionment of salvage.) Although no apportionment of the sal- 
vage among the various claimants was formally directed to be made 
by any interlocutory order of the district court, an apportionment ap- 
pears to have been in fact made under its authority. A schedule is 
found in the record containing the names of all the owners and claim- 
ants, the gross sales of their property, and the amount of salvage 
apportioned upon each of them respectively. By this schedule, the 
highest salvage chargeable on any distinct claimant, is nine hundred 
and six dollars and seventeen cents, and the lowest forty-seven dollars 
and sixty cents, the latter sum being below the amount for which an 
appeal, by the act of 3rd of March 1803, chap. 93, is allowed from 
a decree of the district court in admiralty and maritime causes. Ib. 
(Admiralty jurisdiction, original and appellate of United States courts.) 
In the appeal here, as in that from the district court, the case of each 
claimant having a separate interest, must be treated as a separate 
appeal, pro interesse suo, from the decree, so far as it regards that 
interest: and the salvage chargeable on him constitutes the whole 
matter in dispute between him and the libellants: with the fate of the 
other claims, however disposed of, he has and can have nothing to 
do. It is true, that the salvage service was in one sense entire: but 
it certainly cannot be deemed entire for the purpose of founding a 
right against all the claimants jointly, so as to make them all jointly 
responsible for the whole salvage. On the contrary, each claimant 
is responsible only for the salvage properly due, and chargeable on 
the gross proceeds or sales of his own property, pro rata. It would 
otherwise follow, that the property of one claimant might be made 
chargeable with ‘the payment of the whole salvage; which would 
be against the clearest principles of law on this subject. The district 
and circuit courts manifestly acted upon this view of the matter ; and 
their decrees would be utterly unintelligible upon any other. Their 
decrees, respectively, in giving a certain proportion of the gross sales, 
must necessarily apportion that amount pro rata upon the whole pro- 
ceeds, according to the distinct interests of each claimant. This court 
has no jurisdiction to entertain the present appeal in regard to any of 
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the claimants, and the cause must for this reason be dismissed. The 
district court, as a court of original jurisdiction, has general jurisdic- 
tion of all causes of admiralty and maritime jurisdiction ; without 
reference to the sum or value of the matter in controversy. But the 
appellate jurisdiction of this court and of the circuit courts, depends 
upon the sum or value of the matter in dispute between the parties, 
having independent interests. [b. 


5. (Seizure by non-commissioned cruiser.) Nothing is better settled, both 
in England and America, than the doctrine that a non-commissioned 
cruiser may seize for the benefit of the government ; and if his acts 
are adopted by the government, the property, when condemned, be- 
comes a droit of the government. Carrington et al. v. The Merchants’ 
Insurance Company, 8 Peters, 495. 


AGREEMENT. 

(Rule for estimating damages.) N. stipulated in certain articles of 
agreement to transport and deliver by the steamboat Paragon, to R. a 
certain quantity of subsistence stores, supposed to amount to three 
thousand seven hundred barrels, for the use of the United States: in 
consideration whereof R. agreed to pay to N., on the delivery of the 
stores at St. Louis, at a certain rate per barrel, one half in specie 
funds, or their equivalent, and the other half to be paid in Cincinnati, 
in the paper of banks current there at the period of the delivery of 
the stores at St. Louis. Under the agreement was the following 
memorandum : ‘It is understood, that the payment to be made m 
Cincinnati, is to be in paper of the Miami Exporting Company, or its 
equivalent.’ The court erred in refusing to instruct the jury, that 
the plaintiffs could only recover the stipulated price for the freight 
actually transported, and that they were entitled to no more than the 
specie value of the notes of the Miami Exporting Company Bank, at 
the time that payment should have been made at Cincinnati. The 
specie value of the notes, at the time they should have been paid, is 
the rule by which such damages are to be estimated. Robinson v. 
Noble’s Administrators, 8 Peters, 181. 


APPEAL. 

1. (Brought up a second time.) A party may, after an appeal has been 
discussed for informality, if within five years, bring up the case again. 
Yeaton et al. vy. Lenor et al., 8 Peters, 123. 

2. (Reversal on account of irregularity.) Yn the circuit court of Alexan- 
dria, in 1817, several suits were brought against sundry individuals, 
who had associated to form a bank, called the Merchants Bank of 
Alexandria. The proceedings were regularly carried on in one of 
them, brought by Romulus Riggs ; and a decree was pronounced by 
the court, from which the defendants appealed. On a hearing, the 
decree was reversed and the cause remanded for further proceedings, 
in conformity with certain principles prescribed in the decree of re- 
versal. It appears, that decrees were pronounced in all the causes, 
though regular proceedings were had only in the case of Romulus 
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Riggs. Appeals were entered in these cases from the decrees of the 
court. Under such circumstances, the court can only reverse the de- 
cree in each case for want of a bill. Mandeville et al. v. Burt et al., 8 
Peters, 256. 

ARBITRAMENT AND AWARD. 


(Notice of hearing by the referees.) Without question, due notice 
should be given to the parties, of the time and place for hearing the 
cause, by the referees ; and if the award was made without such no- 
tice, it ought, upon the plainest principles of justice, to be set aside. 
But it is by no means necessary, that it should appear upon the face 
of the award, that such notice was given. There is no statute of 
Maryland, whose laws govern in this part of the district, which re- 
quires such facts to be set forth in the award. If no notice is in fact 
given, and no due hearing had, the proper mode is to bring such facts, 
not appearing on the face of the award, before the court, upon affida- 
vit and motion to set aside the award. But, prima facia, the award is 
to be taken to have been regularly made, where there is nothing on 
its face to impeach it. Luz v. Linthicum, 8 Peters, 165. 


ATTORNEY AT LAW. 


(Authority on recovery of judgment.) An attorney at law, in virtue of 
his general authority as such, is entitled to take out execution upon a 
judgment recovered by him for his client, and to procure a satisfac- 
tion thereof by a levy on lands or otherwise, and to receive the money 
due on the execution; and thus to discharge the execution. And if 
the judgment debtor has a right to redeem the property sold under 
the execution within a particular period of time, by payment of the 
amount to the judgment creditor, who has become the purchaser of 
the property, there is certainly strong reason to contend, that the 
attorney is impliedly authorized to receive the amount, and thus indi- 
rectly to discharge the lien on the land. At least, if (as is asserted at 
the bar) this be the common course of practice in the state of Ten- 
nessee, it will furnish an unequivocal sanction for such an act. Er- 
win v. Blake, 8 Peters, 18. 

ASSUMPSIT. 

1. (Payment of joint debts at request of one of two debtors.) When sey- 
eral are liable for work done, and a payment is made to the creditor, 
by a third person at the request of one of the debtors, an action lies 
against all for money paid. Tradesmen’s Bank v. Astor, 11 Wendell, 87. 


2. (Declaration.) Where a special contract is entered into in respect to 
work, and the work is done, the party entitled to compensation may 
recover under the common counts, although the evidence in the case 
does not support any special count in the declaration setting forth the 
contract. Feeter v. Heath, 11 Wendell, 477. 


3. (Interest.) Interest is recoverable from the time of the commence- 
ment of a suit, for the recovery of the amount due for work done un- 
der a special contract. Ib. 
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BAILMENT. 


1. (Of a letter containing money.) Where a person received a sealed 
letter, containing an $100 bank bill, at New Orleans, and engaged to 
deliver it to the individual to whom it was addressed at Salina in this 
State, whose property he was told it was, it was held, that an action 
could not be sustained against the bailee on the common counts, with- 
out showing that he broke the seal and appropriated the money to his 
own use. Beardslee vy. Richardson, 11 Wendell, 25. 


2. (Same.) A bailee without hire is liable for gross neglect only ; but, 
it seems, that if, on demand, he refuses, or omits to deliver a packet 
entrusted to him, he is answerable, unless he can show its loss without 
fault or negligence on his part. Jb. 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 


1. (Incompetency of drawer as a witness.) In the case of the Bank of the 
United States v. Dunn, 6 Peters, 51, this court decided that a subse- 
quent indorser was not competent to prove facts which would tend 
to discharge the prior indorser from the responsibility of his indorse- 
ment. By the same rule, the drawer of the note is equally incompe- 
tent to prove facts which tend to discharge the indorser. Bank of 
the Metropolis vy. Jones, 8 Peters, ¥2. 

2. (Plea that plaintiff has assigned the note.) In an action by the in- 
dorsee of a note against his immediate indorser, a plea that before the 
commencement of the suit the plaintiff transferred the note to a third 
person, who since then had been and continued to be the true and 
lawful owner and possessor of the note, is a bar to a recovery. 


Wag- 
goner v. Colvin, 11 Wend. 27. 


3. (Replication to such plea.) It seems, that a replication that the suit is 
prosecuted in the name of the plaintiff, by or for the benefit of the 
true holder of the note, would be a good answer to such plea. Jb. 

4. (Negligence of agent. Party.) Where a debtor transferred a note as 
collateral security for the payment of a sum of money owing by him, 
the amount of the note when paid to be applied towards satisfaction 
of the creditor’s demands, and if not paid, the note to be returned to 
the debtor; it was held, that the debtor might maintain an action on 
the case, in his own name, for breach of duty against a bank with 
which the note was left by the creditor for collection, and which 
neglected to give notice of non-payment to previous parties, whereby 
the debt was lost; although the note was left for collection by the 
creditor, and no mention whatever made of the party who had trans- 
ferred the note. Bank of Utica y. M’ Kinster, 11 Wendell, 473. 

5. (Waiver of notice.) A stipulation by the indorser of a note to waive 
notice of demand of payment, does net dispense with the demand 
itself. Backus v. Shipherd, 11 Wendell, 629. 

6. (Waiver of notice and demand.) Where, however, the payee transfers 
a negotiable note, and at the same time guaranties its payment if not 
collected of the maker by due course of law, and also waives notice of 
demand: demand, as well as notice, is waived. Jb. 
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BOTTOMRY. 


1. (Good in part and bad in part.) It is no objection to a bottomry bond, 
that it was taken for a larger amount than that which could be pro- 
perly the subject of such a loan; for a bottomry bond may be good 
in part and bad in part; and it will be upheld by courts of admiralty, 
as a lien to the extent to which it is valid; as such courts, in the ex- 
ercise of their jurisdiction, are not governed by the strict rules of the 
common law, but act upon enlarged principles of equity. T'he Vir- 
gin, 8 Peters, 538. 

2. (Burden of proof.) An objection was taken to the bond, that the 
supplies and advances might have been obtained on the personal 
credit of the owners of the ship without an hypothecation. Held, 
that the necessity of the supplies and advances being once made out, 
it is incumbent upon the owners, who assert that they could have 
been obtained upon their personal credit, to establish that fact by 
competent proofs; unless it is apparent from the circumstances of the 
case. Jb, 


3. (When the master deviates from his instructions.) It was objected, 
that the advances were for a voyage not authorized by the owners; 
that the original orders were for the master to get a freight for Balti- 
more or New York, and if he could not, then to proceed to New 
Orleans ; whereas the master broke up his voyage, and without any 
freight returned to Baltimore. By the Court: It may be admitted, 
that if a bottomry lender, in fraud of the owners, and by connivance 
with the master for improper purposes, advances his money on a 
new voyage, not authorized by the instructions of the owner, his 
bottomry bond may be set aside as invalid. But there is no pretence 
to say, that if the master does deviate from his instructions, without 
any participation or coéperation or fraudulent intent of the bottomry 
lender, the latter is to lose his security for his advances, bona fide 
made for the relief of the ship’s necessities. J. 

4. (Right of bottomry holder who satisfies the lien of seamen’s wages.) 
Seamen have a lien, prior to that of the holder of a bottomry bond, for 
their wages ; but the owners are also personally liable for such wages; 
and if the bottomry holder is compelled to discharge that lien, he has 
a resulting right to compensation over, against the owners; in the 
same manner as he would have, if they had previously mortgaged 


the ship. Jb. 


5. (Inadequacy of the ship to satisfy the bond.) In this case, the value of 
the ship, the only fund out of which payment can be made, fell far 
short of a full payment of the amount due upon the bottomry bond. 
But this is the misfortune of the lender, and not the fault of the 
owners. They are not to be made personally responsible for the act 
of the master, because the fund has turned out to be inadequate ; 
since, by our law, he had no authority by a bottomry bond to pledge 
the ship, and also the personal responsibility of the owners. The 
consequence is, that the loss, ultra the amount of the fund pledged, 
must be borne by the libellant. Jb. 


* 
~ 
: 
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CASE. 

1. (Declaration for fraudulent representation.) In a declaration in an 
action on the case for a fraudulent representation, by means of which 
goods are sold on credit, and Joss ensues, it must be averred that the 
representation was made with the intent to deceive and defraud, or 
the declaration will be held bad even after verdict. dddington v. 
Allen, 11 Wendell, 374. 

2. (Same.) Where it is alleged that the defendant induced A to assist B 
in obtaining goods on credit, but the manner of such inducement is 
neglected to be stated, and where it is not alleged, but only appears 
by implication, that the assistance rendered was the recommendation 
of B as worthy of credit, the declaration, although bad on general 
demurrer, is cured by a verdict for the plaintiff. Per Chancellor 
Walworth and Senators Beardsley and Edmonds. Contra.— Such 
declaration is bad both on demurrer and after verdict — per Senator 
Tracy. Ib. 

3. (Fraudulent representation to get credit.) The author of a letter, writ- 
ten with the fraudulent intent to enable a person to obtain goods on 
credit, is answerable to the party injured, if goods are obtained by 
means of such letter and the vendor is defrauded, although no indi- 
vidual in particular was had in view at the time of the writing of the 
letter; but whether, if the intention of the writer was to defraud a 
particular individual, and the letter was used to defraud another, an 
action would lie— quare. Per Chancellor Walworth. 6. 


4. (Against justice of the peace for negligence.) Unless there be fraud 
or an evil intent, case will not lie against a justice of the peace, who 
by negligence or carelessness, gives erroneous information as to the 
amount of a judgment rendered by him, to a party about to prosecute 
an appeal, by means whereof the appeal is lost. Wickware vy. Bryan, 
11 Wendell, 545. 

5. (Against stage-coach owners.) Where A, Band C run a line of stage- 
coaches from Utica to Rochester, and the route was divided between 
them into sections, the occupant of each section furnishing his own 
varriages and horses, hiring drivers and paying the expenses of his 
own section ; and the money received as the fare of passengers, de- 
ducting therefrom only the tolls paid at turnpike gates, was divided 
among the parties in proportion to the number of miles of the route 
run by each ; and an injury happened to a third person through the 
negligence of the driver of the coach of A; it was held, that a joint 
action on the case, at the suit of the party injured, lay against B and 
C as wellas A. Bostwick v. Champion, 11 Wendell, 571. 

CERTIORARL 


1. (Seal.) Where a certiorari is sued out to remove a justice’s judg- 
ment into the common pleas, and the instrument intended as a bond, 
in compliance with the statute, is without seals, the common pleas, 
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on an offer to amend by affixing seals, should permit the amendment 
to be made. T'he People v. Rensselaer C. P., 11 Wendell, 174. 


2. (Party.) One of two defendants cannot alone sue out a certiorari, and 
the writ will be quashed, unless the party prosecuting it shows that 
his co-defendant is incapable of consenting to join, or is absent from 
the state, or that he has taken measures to compel him to join. Ib. 

CHANCERY. 

1. (Revocation of a will. Feigned issue.) A will duly executed, de- 
stroyed in the lifetime of the testator, without his authority, may be 
established upon satisfactory evidence of its contents, and of its having 
been so destroyed; the presumption of law is that a will proved to 
have had existence, and not found at the death of the testator, was 
destroyed animo revocandi, but a party seeking to establish such will 
may repel such presumption, and show that it was improperly de- 
stroyed ; and a decretal order for a feigned issue, directing an inquiry 
as to the revocation of such will, will not be reversed, although it also 
direct an inquiry as to the competency of the testator to make the 
will, notwithstanding that in relation to such competency there is no 
dispute. Idley v. Bowen and others, 11 Wend. 227. 

2. (Right of appeal.) A party aggrieved by one branch of a decree, 
does not thereby acquire a right to call in question another portion 
thereof, which has no bearing or efiect upon his rights or interests ; 
he can appeal only from such parts of the decree as affect him. Ib. 

3. (Party.) A purchaser under contract, who enters into actual posses- 
sion of lands, in pursuance of the terms of the agreement, makes im- 
provements, &c. should be made a party to a bill in equity filed to 
avoid the title of his vendor, so that the court may make such order 
in the premises as will be just and equitable in reference to the rights 
of all concerned. If he is not made such party, and a decree is ob- 
tained avoiding the title of his vendor on a bill filed by a creditor of 
the grantor of the vendor, and such creditor becomes a purchaser of 
the legal estate of his debtor at a sheriff’s sale, under an execution on 
the judgment in his favor, and brings ejectment for the recovery of 
the land, he is not entitled to recover. Parks y. Jackson, 11 Wendell, 
442. 

4. (Interpleader.) It seems, also, that the purchaser would be entitled to 
file a bill in the nature of a bill of interpleader, making the party with 
whom he contracted, or his assignee, and the creditor who seeks to 
avoid the title of the assignee, defendants, and praying the direction 
of the court as to whom the purchase money shall be paid. Jb, 

CHANCERY AND CHANCERY PRACTICE. 

1. (Informality.) A bill was filed in the circuit court of the district of 
Columbia, claiming a legacy under an alleged codicil made in Paris, 
to a will made in the United States. The testator was a native of 
Poland: at the time of the making of the codicil he resided in 
France ; and when he made the will, to which the instrument, upon 
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which the legacy was claimed, was said to be a codicil, he was in the 
United States. He went to Europe soon after he made the will, and 
many years afterwards he died in Switzerland. The bill alleged that 
the instrument on which the legacy was claimed had been duly 
proved in the orphan’s court of Washington county, in the district of 
Columbia, where the administrator with the will annexed resided. 
There was no allegation that the codicil had been established to be a 
valid will by the law of France, the place of the domicil of the tes- 
tator, where the same was made. ‘The administrator submitted to 
the court whether it would decree the payment of the money to the 
complainant ‘upon an instrument made under the circumstances, and 
authenticated in the manner that the aforesaid instrument is, and 
whether the said instrument shall have effect to revoke or alter any 
part of said testator’s will, solemnly executed and left in the hands of 
his executors in this country,” &c. &c. By the court: This is cer- 
tainly a very informal and loose mode of putting in issue (if upon the 
bill such a question can be tried) the validity of a will made in a 
foreign country, whose laws are not brought before the court, either 
by averment or evidence. The answer contained an allegation, that 
certain persons residing in Europe have filed a bill in the circuit 
court of the district of Columbia, against him, the administrator 
claiming a large portion of the assets, if not the whole, as creditors 
or mortgagees of the testator; and certain persons, also residing in 
Europe, have filed another bill against him (it was probably meant in 
the same court), claiming the whole assets, as heirs at law of the 
testator, and therefore as distributees of the said assets. None of the 
parties to either of these latter bills are made parties to the present 
bill. By the court: The persons claiming as heits of the testator, 
should be made parties, that they may have an opportunity to contest 
the plaintiff’s title, as the real parties in interest, the administrator 
being but a mere stake-holder. The heirs and legal representatives 
of the testator filed a bill in the circuit court, claiming from the ad- 
ministrator of the testator with the will annexed, the funds which 
had come into his hands; which bill is still pending. The allega- 
tions in the bill go to defeat the validity of the will made in the United 
States, and also assert other grounds of claim. By the court: All the 
bills ought, if possible, to be brought to a hearing at the same time in 
the circuit court, in order that a final disposition may, at the same 
time, be made of all the questions arising in all of them. By the court; 
If the intention is to put in issue (as it seems to be), not only the 
construction and operation of the testamentary instrument in favor of 
the plaintiff, but its validity and effect as a will, it is material that the 
law of France, the place of the domicil of the testator at the time of 
its execution, should be brought before the court, and established as 
a matter of fact; for the court cannot judicially take notice of foreign 
laws, but they must be proved by proper evidence. The present 
allegations of the bill and answer are quite too loose for this purpose ; 
and they should be amended and made more distinct and direct. 
Armstrong v. Lear, 8 Peters, 52. 
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2. 


(Misjoinder of parties in a bill.) The plaintiffs united severally in a 
suit, claiming the return of money paid by them on distinct promis- 
sory notes given to the defendants. They are several contracts, 
having no connexion with each other. These parties cannot join 
their claims in the same bill. Yeaton et al. vy. Lenor et al., 8 Peters, 
123. 

(Bill for specific performance not entertained after long lapse of time.) 
In 1799 the heir of the vendor, he having died, obiained a complete 
title to the land by patent, and the vendee did not die usitil seven years 
after. After his death, in 1806, no step was taken by his heirs or 
devisees, for the purpose of asserting any claim to a performance of 
the contract for the sale of the land, until 1819; and no suit was 
commenced, until 1823. In the mean time, the property has mate- 
rially risen in value, from the general improvement and settlement of 
the country. By the court: The objection from the lapse of time, is 
decisive. Courts of equity are not in the habit of entertaining bills 
for a specific performance, after a considerable lapse of time, unless 
upon very special circumstances. Even where time is not of the 
essence of the contract, they will not interfere, where there have been 
long delay and laches on the part of the party seeking a specific per- 
formance. And especially will they not interfere, where there has, 
in the mean time, been a great change of circumstances, and new 
interests have intervened. In the present case, the bill is brought 
after a lapse of twenty-nine years. Holt and Wife v. Rogers, 8 Peters, 
420. 


COMMON LAW. 
(None, of the United States.) There can be no common law of the 


United States. The federal government is composed of twenty-four 
sovereign and independent states, each of which may have its local 
usages, customs and common law. There is no principle which 
pervades the Union, and has the authority of law, that is not embodied 
in the constitution or laws of the Union. The common law could 
be made a part of our system by legislative adoption. Wheaton and 
Donaldson v. Peters and Grigg, 8 Peters, 591. 


CONSTITUTIONALITY OF STATE LAWS. 


Retrospective laws passed by states.) This court has no right to pro- 
‘Pp } y | 


nounce an act of the state legislature void, as contrary to the consti- 
tion of the United States, from the mere fact that it devests antecedent 
vested rights of property. The constitution of the United States does 
not prohibit the states from passing retrospective laws generally ; but 
only ex post facto laws. It has been solemnly settled by this court, 
that the phrase, ex post facto law, is not applicable to civil laws, but 
to penal and criminal laws; which punish no party for acts antece- 
dently done which were not punishable at all, or not punishable to 
the extent or in the manner prescribed. Ex post facto laws relate to 
penal and criminal proceedings which impose punishments or for- 
feitures ; and not to civil proceedings which affect private rights re- 
trospectively. Watson v. Mercer, 8 Peters, 88. 
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CONTRACT. P 


i. (Conflict of laws.) An action was instituted in the district court of 
the United States for the western district of Virginia, on a promissory 
note made in the state of Kentucky, and the defendants pleaded the 
statute of limitations of Virginia. The plaintiffs replied, that by the 
statute of limitations of Kentucky, the defendants were not dis- 
charged. Held, that the statute of limitations of Kentucky is not 
available in Virginia. The United States v. Donnally, 8 Peters, 361. 


2. (Lease as long as a farm to be let.) Where an agreement was entered 
into to demise a farm for one year, and then followed these words: 
‘further, the said party of the second part is to have the said farm from 
year to year as long as the said farm is to be let, upon his paying to 
the party of the first part $145 annually, in advance, or giving ample 
security for its payment; and at the expiration of the year, the tenant 
was turned out of possession under the landlord and tenant act, for 
holding over, and the landlord let the premises to a third person ; it 
was held, that the tenant was entitled to sustain an action for the 
breach of the covenant, and that the proceedings had against him for 
his removal from the farm were no bar to the action. Walley v. 
Radcliff, 11 Wendeil, 22. 

. (Warranty.) Generally, a warranty of an article sold should be made 
at the time of sale; but if, when parties first are in treaty respecting 
the sale, the owner offers to warrant the article, the warranty will be 
binding, although the sale does not take place until some days after- 
wards. Wilmot v. Hurd, 11 Wendell, 584. 

. (Demand.) Where a manufacturer of iron ware delivered to another 
manufaeturer of the same article a quantity of ware, upon an order in 
these words: * Will you lend me, until my furnace gets in blast, and 
let me pay you in the same ware, the following articles, viz.’ &c. ; 
and afterwards brought his action to recover the value of the ware ; 
it was held, that to entitle him to sustain his action, it was incumbent 
upon him to prove a demand of the articles to be returned. Gilbert’ 
v. Manchester Iron Manufacturing Company, 11 Wendell, 625. 


** 
Ww 


— 


i 


(Charter-party. Declaration.) Where a charter-party was entered 

into, Whereby A let a schooner to B and C, for the transportation of 
stone, for the term of str months, the affreighters engaging to pay for 

the vessel at the rate of $300 per month, for six months, or_in the 

same proportion for whatever time she might be employed, and at 

the expiration of four months an end was put to the contract by a 

stipulation between the owner of the vessel and one of the affreight- 

ers; it was held, that such act of one of the affreighters was obligatory 

upon both; that a pro rata compensation was recoverable by the - 
owner of the vessel, under a special count upon the contract, alleging 

the employment of the vessel from the time stipulated in the contract 

until the day when it was by mutual consent dissolved, or that the 

compensation might be claimed under a general count of indebitatus 

assumpsu. Wheeler v. Curtis, 11 Wendell, 653. 

12* 
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6. (Declaration.) The owner being bound, by the terms of the contract, 
to keep the vessel manned and in good repair during the time, &c. 
and to deduct for damages while detained for repairs, &c.; it was 
held, that there might have been a recovery under the count of in- 
debitatus assumpsit tor freight due and payable for the transportation 
of the stone, and that the plaintiff was not bound to resort to a count 
of indebitatus assumpsit for the hire of the vessel, &e. Jb. 

COPYRIGHT. 


1. (How asserted in England since St.8 Anne.) From the authorities 
cited in the opinion of the court, and others which might be referred 
to, the law appears to be well settled in England, that, since the 
statute of 8 Anne, the literary property of an author in his works can 
only be asserted under the statute; and that notwithstanding the 
opinion of a majority of the judges in the great case of Miller v. Tay- 
lor was in favor of the common law right before the statute, it 1s still 
considered in England as a question by no means free from doubt. 
W heaion and Donaldson vy. Peters and Grigg, 8 Peters, 591. 

2. (Right of an author and of an inventor.) In what respect does the 
right of an author differ from that of an individual who has invented 
a most useful and valuable machine? In the production of this, his 
mind has been as intensely engaged, as long and perhaps as usefully 
to the public, as any distinguished author in the composition of his 
book. The result of their labors may be equally beneficial to society ; 
and in their respective spheres, they may be alike distinguished for 
mental vigor. Does the common law give a perpetual right to the 
author, and withhold it from the inventor? And yet it has never 
been pretended that the latter could hold, by the common law, any 
property in his invention, after he shall have sold it publicly. It 
would seem, therefore, that the existence of a principle which ope- 
rates so unequally, may well be doubted. This is not a characteristic 
of the common Jaw. It is said to be founded on principles of justice, 
and that all its rules must conform to sound reason. Ib. 

3. (Statutory pre-requisites to a copyright.) The acts required by the 
laws of the United States, to be done by an author to secure his copy- 
right, are in the order in which they must naturally transpire. First, 
the title of the book is to be deposited with the clerk, and the record 
he makes must be inserted in the first or second page ; then the public 
notice in the newspapers is to be given; and within six months after the 
publication of the book, a copy must be deposited in the department of 
state, Ib. 

4. (Pre-requisites.) The security of a copyright to an author, by the acts 
of congress, is not a technical grant of precedent and subsequent con- 
ditions. All the conditions are important: the law requires them to 
be performed, and consequently, their performance is essential to a 
perfect title. On the performance of a part of them, the right vests ; 
and this was essential to its protection under the statute: but other 
acts are to be done, unless congress have legislated in vain, to render 
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this right perfect. The notice could not be published until after the 
entry with the clerk ; nor could the book be deposited with the sec- 
retary of state until it was published. But they are acts not less im- 
portant than those which are required to be done previously. They 
form a part of the title; and until they are performed the title is not 
perfect. Ib. 


or 


(Delivery by reporter of the supreme court, of eighty copies, &c.) The 
acts of congress authorizing the appointment of a reporter of the de- 
cisions of the supreme court of the United States, require the delivery 
of eighty copies of each volume of the reports to the department of 
state. The delivery of these copies does not exonerate the reporter 
from the deposite of a copy in the department of state, required under 
the copyright act of congress of 1790. The eighty copies delivered 
under the reporter’s act, are delivered for a different purpose, and 
cannot excuse the deposite of one volume as especially required by 
the copyright acts. Ib. 


~ 
we 
? 


(.Vo copyright in the decisions of the supreme court.) No reporter of 
the decisions of the supreme court has, nor can he have, any copy- 
right in the written opinions delivered by the court: and the judges 
of the court cannot confer on any reporter any such right. Ib. 


CORPORATION, 

(Dissolution.) A corporation, by the very terms and nature of its 
political existence, is subject to dissolution, by a surrender of its 
corporate franchises, and by a forfeiture of them for wilful misuser 
and nonuser. Every creditor must be presumed to understand the 
nature and incidents of such a body politic, and to contract with 
reference to them. And it would be a doctrine new in the law, that 
the existence of a private contract of the corporation should force 
upon it a perpetuity of existence contrary to publie policy, and the 
nature and objects of its charter. Mumma v. T’he Potomac Company, 
8 Peters, 281 

COVENANT. 

1. (Parol discharge.) Whether the performance» of covenants contained 
in a sealed instrument can be discharged by parol— quiere. Barnard 
v. Darling, 11 Wendell, 28. 


2. (Dependent covenants.) Where A sold a newspaper establishment to 
B, and covenanted with him that while he continued the publisher or 
proprietor of a paper in the place where the establishment was situ- 
ated, that he (A) would not publish, or aid, or be accessary to the 
printing or publishing of a paper in the same place, and bound him- 
selt in the sum of $3000 as liquidated damages; and in the same 
instrument B covenanted to pay A the sum of $3500, in considera- 
tion of the conveyance of the establishment ; it was held, in an action 
by B against A for a breach of the above covenant, that the covenants 
of the parties were dependent, and that to entitle the plaintiff to sustain 
his action, he was bound to aver performance of the covenant on his 
part. Dakin v. Williams, 11 Wendell, 67. 
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CRIMINAL LAW. 


1. (Obtaining a note by false pretences.) In an indictment under the 
statute for obtaining by false pretences the signature of a person to @ 
written instrument, it is not necessary to charge loss or prejudice to 
have been sustained by the prosecutor ; the offence is complete when 
the signature is obtained by false pretences, with intent to cheat or 
defraud; and it is not essential that actual loss or injury should be 
sustained. The People v. Genung, 11 Wendell, 18. 


2. (Larceny.) A foreigner, committing larceny abroad, coming into this 
state and bringing the stolen property with him, may be indicted, 
convicted and punished in the same manner as if the larceny had 
originally been committed here. T'he People vy. Burke, 11 Wendell, 
129. 

3. (Obtaining goods by false pretences.) The statute against obtaining 
goods by false pretences extends to every case where a party has ob- 
tained money or goods by falsely representing himself to be in a situ- 
ation in which he is not, or by falsely representing any occurrence 
that has not happened, and to which representations persons of ordi- 
nary caution may give credit. T'he People v. Haynes, 11 Wendell, 
557. 

4. (Obtaining goods by false pretences.) It is not necessary to a convic- 
tion, that the pretences proved to be false should be the sole or only 
inducement to the credit or delivery of the property; it is enough if 
they had so material an effect in procuring the credit or inducing a 
delivery of the property, that without their influence upon the mind 
of the party defrauded, he would not have given the credit or parted 
with the property. Jb. 

5. (Obtaining goods by false pretences.) Where, after goods were bought 
of a mercantile firm, put up in a box directed to the purchaser at his 
residence, and by his direction sent on board of a steamboat, the ven- 
dors having become alarmed as to the credit of the purchaser, deter- 
mined to reclaim the goods, and told the purchaser that they could 
not deliver them, as they had heard that he had had a note protested ; 
and the purchaser thereupon made representations as to his pecuniary 
situation, which induced the vendors to deliver to him the receipt for 
the goods given by the master of the steamboat, to give him an in- 
voice of the goods, and to take his note for the purchase money ; ti 
was held, on an indjctment against the purchaser for obtaining the 
goods by false pretences, that the transmission of the goods to the 
steamboat, previous to the representations of the purchaser alleged 
in the indictment as false pretences, was not such a delivery of them 
as to disprove the allegation in the indictment, that they were deliver- 
ed to the purchaser upon the faith of the false pretences. Jb. 


DEED. 


(Reservation. Exception.) An exception in a grant of lands, in these 
words: ‘excepting and reserving out of the said piece of land so 
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much as is necessary for the use of a grist-mill, on the east side of the 
road at the west end of the saw-mill dam, is a good exception ; but 
until the grantor or his assigns exercises the right reserved, and builds 
the mill, it is inoperative, aud the whole premises vest in the grantee, 
who may maintain trespass against a stranger, or even against the 
grantor or his assigns, for an entry on the land for any purpose other 
than that specified in the reservation. Dygert v. Matthews, 11 Wen- 
dell, 35. 

DEVISE. 

(Construction.) William King, in his will, made the following devise: 
‘In case of having no children, I then leave and bequeath all my real 
estate, at the death of my wife, to William King (the appellant,) son 
of my brother James King, on condition of his marrying a daughter 
of William Trigg, and my niece Rachel his wife, lately Rachel 
Finlay, in trust for the eldest son or issue of said marriage ; and in 
vase such marriage should not take place, 1 leave and bequeath said 
estate to any child, giving preference to age, of said William and 
Rachel Trigg, that will marry a child of my brother James King, or 
of sister Elizabeth wife of John Mitchell, and to their issue.’ Upon 
the construction of the terms of this clause, it was decided by this 
court, in 3 Peters’s Rep. 346, that William King, the devisee, took the 
estate upon a condition subsequent, and that it vested in him (so far as 
not otherwise expressly disposed of by the will,) immediately upon the 
death of the testator. William Trigg having died, without ever having 
had any daughter born of his wite Rachel, the condition became im- 
possible. All the children of William Trigg and Rachel his wife, and 
of James King and Elizabeth Mitchell, are married to other persons: 
and there has been no marriage between any of them, by which the 
devise over, upon the default of marriage of William King (the de- 
visee) with a daughter of the Triggs, would take effect. The case 
was again brought before the court, on an appeal by William King, 
in whom it had been decided the estate devised was vested in trust ; 
and the court held, that William King did not take a beneficial estate 
in fee in the premises, but a resulting trust for the heirs at law of the 
testator. By the court: There is no doubt, that the words ‘ in trust, in 
a will, may be construed to create a use, if the intention of the testa- 
tor, or the nature of the devise requires it. But the ordinary sense of 
the term is descriptive of a fiduciary estate or technical trust ; and 
this sense ought to be retained until the other sense is clearly estab- 
lished to be that intended by the testator. In the present case, there 
are strong reasons for construing the words to be a technical trust. 
The devise looked to the issue of a person not then in being, and, of 
course, if such issue, should come in esse, a long minority must 
follow. During this period, it was an object with the testator to up- 
hold the estate in the father for the benefit of his issue ; and this could 
better be accomplished by him, as a trustee, than asa guardian. If 
the estate to the issue were a use, it would vest the legal estate in 
them, as soon as they came in esse ;' and, if the first born children 
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should be daughters, it would vest in them, subject to be divested by 
the subsequent birth of a son. A trust estate would far better provide 
for first contingencies, than a legal estate. There is then no reason 
for deflecting the words from their ordinary meaning. King v. 
Mitchell et al., 8 Peters, 326. 

DOWER. 

(Dos de dote.) A widow is entitled to dower in lands, whereof her hus- 
band died seized, notwithstanding that dower hath before been as- 
signed in the same lands, to the widow of the husband’s father ; the 
only effect of the previous assignment of dower is to reduce the ex- 
tent of the recovery, as thus: if the estate originally consisted of nine 
acres, the widow of the father is endowed of three acres, and the 
widow of the son of two acres ; and on the death of the widow of the 
father, the widow of the son becomes entitled to one third of the three 


acres originally assigned to the widow of the father. Bear v. Snyder, 
11 Wendell, 592. 


DUTIES ON MERCHANDISE. 


(Meaning of term ‘merchandise. The denomination of merchandise, 
subject to the payment of duties, is to be understood in a commercial 
sense, although it may not be scientifically correct. All laws regu- 
Jating the payment of duties are for practical application to com- 
mercial operations, and are to be understood in a commercial sense. 
And it is to be presumed, that congress so used and intended them to 
be understood. United States vy. 112 Casks of Sugar, 8 Peters, 277. 


EJECTMENT. 


1. (Count on demise.) The declaration in ejectment was dated on the 
22d of May, 1831, and the judgment was rendered on the 14th of 
January, 1832. The plaintiff in ejectment counted on a demise made 
by Amos Binney, on the Ist day of January, 1828. His title, as shown 
in the abstract, commenced on the 17th of May, 1828, which is subse- 
quent tothe demise on which the plaintiff counted. By the court: 
Though the demise is a fiction, the plaintiff must count on one, which, 
if real, would support his action. Lessee of Binney v. The Chesapeake 
and Ohio Canal Company, 8 Peters, 214. 


2. (Second execution before return day of the first.) Where, in ejectment, 
a writ of habere facias possessionem has been executed by putting the 
plaintiff into possession of the premises claimed, and the plaintiff is 
subsequently dispossessed by a person claiming under the defendant’s 
title, an alias will be awarded where there is no pretence of collusion 
between the plaintiff and defendant as to the judgment, although the 
return day of the habere facias has not arrived. Jackson v. Havley, 
11 Wendell, 182. 

3. (Verdict for a part of the quantity of interest claimed.) A verdict may 
be for a part of the premises claimed, and this rule applies as well to 
the quantity of interest, as to the extent of the premises in question; a 
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verdict for the whole of the premises claimed, when the plaintiff is 
entitled to only a part thereof, will not be set aside, but will be amend- 
ed according to the right of the case. 1b. 

ERROR. ‘ 

1. (What evidence is presumed to have been given, in case of motion ix 
arrest of judgment.) The facts, which will after verdict be presumed 
to have been proved are those which, though entirely omitted to be 
stated in the declaration, are so connected with the facts alleged, that 
the facts alleged cannot be proved without proving those omitted ; 
but the total omission in the declaretion of a material fact, not neces- 
sarily connected with the facts alleged, is not aided by the verdict. 
Per Senator Tracy. Addington v. Allen, 11 Wendell, 374. 

2. (Misnomer.) The omission of the addition of junior, to the name of 
the defendant in the writ of error, is no case of quashing the writ, 
where there is any other descriplio persone by which the real party 
can be ascertained. Fetor v. Heath, 11 Wendell, 477. 

ERROR AND WRIT OF ERROR. 

(Dismissed for irregularity.) A writ of error brought in the name of 
‘Mary Deneale and others ;’ dismissed for irregularity. A new one, 
in due form may be brought. Deneale and others v. Stump’s executors, 
8 Peters, 526. 

EVIDENCE, 

1. (Collateral fact.) Upon the question of the fraudulent conduct of 
a third person in covering up the property of a debtor and placing it 
beyond the reach of his creditors, evidence is admissible of other and 
cotemporaneous instances or transactions in relation to other portions 
of the debtor’s property, in which the title was nominally in such 
third person, but the sale actually made by the debtor, and the con- 
sideration received by him. Benham vy. Cary, 11 Wendell, 83. 

2. (Handwriting of witness.) A sealed instrument, attested by a subscrib- 
ing witness, may be proved by proving the handwriting of the wit- 
ness, if his absence be accounted for, as that he is dead, or cannot be 
found after diligent inquiry, or resides beyond the reach of the pro- 
cess of the court. .M’Pherson v. Rathbone, 11 Wendell, 96. 

3. (Handwriting of party.) If the handwriting of the witness cannot 
be proved, and an ineffectual effort to prove it by the brother of the 
witness is sufficient evidence of such inability, the instrument may be 
proved by proving the handwriting of the party. Ib. 

4. (Handwriting of party.) Where there is a subscribing witness to a 
sealed instrument, to justify evidence of the handwriting of the party, 
it is necessary not only to show, that on diligent search the witness 
cannot be found, but a bona fide attempt should be made to prove the 
handwriting of the witness. Pelletreau v. Jackson, 11 Wendell, 110. 

5. (Parol evidence to control deed.) <A sheriff’s deed, conveying several 
parcels of land, by virtue of several executions, (specially set forth,) and 
ic sale had thereon, when set up by way of defence against a recovery 
i an action of ejectment, cannot be attacked by parol proof, that a 
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portion of the premises conveyed by the deed was sold under only 
one of the executions specified in the deed ; or in other words, the fact 
averred in the deed, that the premises conveyed, were sold under all 
the executions, cannot be contradicted by parol proof, that a portion 
of the premises were sold under only one of the executions. Jackson 
v. Roberts’s Execulors, 11 Wendell, 422. 


6. (Parol evidence as to deed.) The order in which premises are enu- 
merated in a sheriff’s deed, is not evidence that the premises were 
sold in that order. Ib. 

7. (Use of memoranda by witness.) A witness may in court inspect 
memoranda to refresh his memory ; provided, that after so doing, he 
distinetly recollects the facts to which he is called to testify, indepen- 
dent of the memoranda or documents examined by him. Feeder vy. 
Heath, 11 Wendell, 477. 

8. (Use of memoranda by witness.) It seems, that as to dates, numbers, 
quantities and sums, a witness, before testifying, may have recourse 
to written memoranda known to him to be correct, to enable him to 
speak with certainty. Ib. 

9. (Parol declarations of party to a deed to prove it fraudulent.) The 
parol declarations of a party, showing a deed of real estate held by 
him to be void for fraud, are admissible in evidence in an action of 
ejectment against his tenant, where such declarations are made while 
in possession of the property, although subsequently and previous to 
the trial of the ejectment suit, the grantor of such party has assigned 
to a creditor the mortgage received by him as the pretended consid- 
eration of the grant, and the grantee has authorized the creditor to 
receive the rents from the tenant of the mortgaged premises. Jackson 
v. Myers, 11 Wendell, 533. 

10. (Book account.) Ina suit by a mechanic for work done in the line 
of his business, after proof of one or two: items of his account, the 
production of his books of account, with proof that he keeps honest 
and fair books, is competent evidence. Linnell vy. Sutherland, 11 
Wendell, 562. 

11. (Execution of a will.) Where a witness testified, that she was called 
upon to witness the execution of a will, that the testator signed it in 
the presence of herself, her husband and a third person, that she and 
her husband witnessed it, but that she did not recollect that the 
other person signed his name as a witness, it was held, in the case of a 
lost will, thirty-six years old, that the evidence was competent to sub- 
mit to the jury, and that it would authorize the finding of the due 
execution of the will. Fetherly v. Waggoner, 11 Wendell, 599. 

12. (Lost will. Admissions.) In an action of ejectment, in which the 
plaintiff derives title from his maternal grandfather, and which is 
brought subsequent to the death of his father and mother, admissions 
made by the father and mother during their life time, as to the ezist- 
ence and loss of a will, alleged to have been executed by the grand- 
father, may properly be received in evidence. Ib. 
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13. Contents of notice.) Where notice before suit brought is the founda- 
tion of the action, parol evidence of its contents cannot be given, until 
all proper measures have been fruitlessly taken to produce it ; but 
when the notice relates merely to some collateral fact, parol evidence 
of its contents is admissible. .M’Fadden v. Kingsbury, 11 Wendell, 667. 

EXECUTORS AND ADMINISTRATORS. 

{Demands in other states.) An administrator here is bound to take 
measures for the collection of a demand due the estate he represents 
from a debtor residing in an adjoining state, either by obtaining him- 
self or employing an agent there to obtain letters of administration, 
and instituting proceedings by virtue thereof. Shultz v. Pulver, 11 
Wendell, 361. 

FALSE IMPRISONMENT. 

(On void process.) False imprisonment lies for an arrest under voidable 
process, set aside by the court as irregularly issued. Chapman v. Dy- 
ett and others, 11 Wendell, 31. 

FOREIGN JUDGMENT. 

(By Spanish tribunal, after cession of Louisiana to United States.) An 
adjudication made by a Spanish tribunal in Louisiana, is not void 
because it was made after the cession of the country to the United 
States ; for it is historically known, that the actual possession of the 
country was not surrendered until some time after the proceedings 
and adjudication in the case took place. It was the judgment, there- 
fore, of a competent Spanish tribunal, having jurisdiction of the case, 
and rendered whilst the country, though ceded, was, de facto, in the 
possession of Spain, and subject to Spanish laws. Such judgments, 
so far as they affect the private rights of the parties thereto, must be 
deemed valid. Keene v. M’ Donough, 8 Peters, 308. 

FRAUDS, STATUTE OF FRAUDS, AND FRAUDULENT CON- 
VEYANCES. 

1. (Assignment for benefil of creditors.) A debtor in failing circumstances 
may prefer one creditor or set of creditors by assigning his property 
for their benefit, in exclusion of his other creditors, provided that he 
devote the whole of the property assigned to the payment of his just 
debts; that the assignment be absolute and unconditional ; that it 
contain no reservation or condition for his benefit; and does not 
extort from the fears or apprehensions of his creditors an absolute 
discharge as a consideration for a partial dividend. Grover v. Wake- 
man, 11 Wendell, 187. 

2. (Same.) An assignment, therefore, containing a provision making a 
preference to certain creditors in the distribution of the assigned pro- 
perty, to depend upon the execution by them of a release to the debtor 
of all claims against him, is void; and being void in part as against 
creditors, it is void in toto, notwithstanding the denial of the intent to 
defraud contained in an answer to a bill in chancery filed to avoid 
the assignment. Jb. . 

3. (Same.) Whether a provision in such assignment giving power to 
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the assignees, to compound with any or all of the creditors, in such 
manner and upon such terms as they shall deem proper, avoids 
the assignment — quere. Ib. 

4. (Same.) Whether the assignment of the property of a firm by the 
copartners, for the payment of the individual debt of one of the part- 
ners, can be sustained — quere. Ib. 

5. (Same.) If a party relies upon facts and circumstances not per se 
conclusive evidence of fraud, he must put in a replication and give 
his opponent an opportunity to produce proof in explanation of the 
facts casting suspicion on the transaction. [b. 

6. (Same.) The assignment by an insolvent debtor to his son, in trust, 
for the payment of debts, giving preference to certain creditors, of a 
foundry establishment, with the furnaces, machinery and tools apper- 
taining thereto, the trustee to carry on the business, to sell the manu- 
factured articles, to work up and sell the unmanufactured articles, 
and generally to dispose of the assigned property as soon as the 
same can conveniently and judiciously be done, applying the pro- 
ceeds to the payment of debts; and the subsequent use of the pro- 
perty and prosecution of the business in the same place, under the 
same name, and by the same persons, except the assignor, as before 
the assignment ; and the fact that the assignment was unaccompanied 
with any schedule of the property assigned, or a list of the creditors 
to be paid—are not such indicia of fraud as will justify a court of 
equity to pronounce the assignment void, where the case is submitted 
on bill and answer, in the latter of which the fraudulent intent is 
denied. Jb. 

. (Same.) Sureties, liable on existing or even future responsibilities for 
a failing debtor, are as much entitled to indemnity and preference by 
an assignment of the debtor’s property, as creditors in the more strict 
sense of that term. Jb. 

. (Same.) A trustee to whom property is conveyed by a deed of 
assignment, and who accepts the trust by taking possession of the 
property, may be compelled to perform the trusts, although he be not 
a party to the deed, and has entered into no covenant in respect 
thereof. Ib. 
(Same.) Since the revised statutes, an assignment by a debtor to a 
stranger, actually delivered and accepted, of all the real estate of the 
debtor, in trust, for the payment of debts, is good and valid as a grant, 
although there be no express consideration to support it; so also it is 
operative as an express trust, and vests the whole estate in the as- 
signee, subject only to the trusts declared ; and it is not necessary to 
its validity that a creditor should be a partly to the conveyance, or 
signify his assent thereto. Ib. 

10. (Same.) If the conveyance be directly to the creditors, their assent 
must be shown ; but if it be to a trustee for the benefit of the credit- 
ors, the legal estate or title to the property passes without their 
assent — but to give effect to such conveyance, it must be made with 
the knowledge and privity of the trustee or of the creditors. Ib. 
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11. (Same.) A creditor is not entitled to a decree for an account against 
a trustee, where his bill is framed with the single view of setting 
aside the deed of assignment under which the trustee holds, and of 
obtaining satisfaction of his judgment. Ib. 

12. (Surrender of a lease.) A surrender of a lease for a term of years is 
not good within the statute of frauds, unless it be by deed or note in 
writing, signed by the party; the cancelling and destroying of the 
lease by the agreement of the parties will not operate to divest the 
interest of the lessee. Rowan v. Lytle, 11 Wendell, 616. 

13. (Purchaser without notice.) It seems, that the principle that a pur- 
chaser for valuable consideration without notice is protected in 
certain cases where the title of his grantor is defeasible on the ground 
of fraud, is not applicable when the estate is taken in security or in 
discharge of an antecedent debt. Jackson v. Myers, 11 Wendell, 533. 

HUSBAND AND WIFE. 

1. (.Vecessaries supplied to wife.) A husband, living separate from his 
wife and child, is bound to supply them with necessaries suitable to 
their condition in life, and his omission to do so, furnishes them with 
a general credit to that extent. Kimball v. Keyes, 11 Wendell, 33. 

2. (Same.) But the husband and parent has a right to supply his family 
in such reasonable manner as he may think proper, as by designating 
persons to furnish what may be wanted; and if an individual not 
thus designated furnish necessaries, and it be shown that a notice 
was published forbidding credit, and that the newspaper in which 
such notice appeared was taken by such individual, an action cannot 
be maintained by him. Jb. 

INCORPORATED COMPANIES. 

(Transfer of stock.) A transfer by a stockholder of his stock in an 
incorporated joint stock company, passes his interest to the purchaser, 
although the transfer be not made in conformity to the rules and by- 
laws of the company. Gilbert v. Manchester Iron Manufacturing 
Company, 11 Wendell, 627. 

INDICTMENT. 

(Plea of former acquittal.) The defendant was indicted in April, 1833, 
in the circuit court, for the district of Pennsylvania, for passing a 
counterfeit note of the denomination of ten dollars, purporting to be 
a note of the Bank of the United States, with intent to defraud the 
bank, &c. He pleaded, that the note described in the indictment had 
been heretofore given in evidence on the trial of the defendant, upon 
a former indictment found against him for passing another counterfeit 
ten dollar note ; upon which indictment he had been acquitted, By 
the court: The offence for which the defendant was indicted, and to 
which indictment, he pleaded the plea of a former acquittal, was en- 
tirely a distinct offence from that on which the verdict of acquittal 
was found. The plea does not show, that he had ever been indicted 
for passing the same counterfeit bill, or that he had ever been put in 
jeopardy for the same offence. The matter pleaded is no bar to the 
indictment. United States v. Randenbush, 8 Peters, 289. 
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INFANT. 

1. (Ratification of contract on coming of age.) Where an infant took the 
note of a third person in payment for work done, and retained it for 
eight months after he came of age, and then offered to return it and 
demanded pay for his work, it was held, in an action for the work 
and labor performed by him, that the retaining of the note for such a 
length of time was a ratification of the contract made during infancy, 
especially when, in the mean time, the maker of the note had become 
insolvent, the debt lost, and the offer to return made on the heel of 
that event. Delano v. Blake, 11 Wendell, 85. 

2. (Appearance by attorney.) Where a suit is commenced by prochein 
ami, an attorney may be retained to conduct the proceedings, and in 
his name rules may be entered, and notices served; the rule of court 
requiring an infant to appear by prochein ami, and not by attorney, re- 
lates to the appearance upon the record, and does not deprive the infant 
of the professional aid of an attorney. The People v. New York C. P., 
11 Wendell, 164. 

3. (Party to bill in chancery.) A court of chancery will, on its own 
motion or upon petition, direct a reference to ascertain whether a suit 
prosecuted for an infant by a prochein ami is for the mterest of the in- 
fant, and whether the infant is properly placed in the cause. Idley v. 
Bowen, 11 Wendell, 227. 

4. (Judgment against infant.) Under the statute against joint debtors, 
authorizing a plaintiff to proceed to judgment where all the de- 
fendants have not been brought in, judgment may be entered as well 
where the defendant not brought in is an infant, as where he is an 
adult ; and consequently, a judgment thus entered agamst an infant 
defendant will not be revoked upon a@ writ of error coram nobis, 
although such judgment was entered without the appointment of a 
guardian to the infant. Mason v. Dennison, 14 Wendell, 612. 


INJUNCTION. 

(When an original bill.) A bill for an injunction is not considered an 
original bill between the same parties, as at law: but, if other parties 
are made in the bill, and different interests involved, it must be con- 
sidered, to that extent, at least, an original bill. Dunn v. Clarke, 8 
Peters, 1. 

INSURANCE. 

1. (Construction of memorandum.) In a policy of insurance, there was 
a memorandum stipulating, that ‘the assurers shall not be liable for 
any charge, damage, or loss, which may arise in consequence of seiz- 
ure or detention for or on account of illicit trade, or trade in articles 
contraband of war.’ This provision is not to be construed, that there 
must be a legal or justifiable cause of condemnation, but that there 
must be such a cause for seizure or detention. Carrington et al. v. 
The Merchants’ Insurance Company, 8 Peters, 495. 

2. (When a seizure or detention is excepted.) It is not every seizure or 
detention which is excepted, but such only as is made for and on ac~ 
count of a particular trade. A seizure or detention, which is & mere 
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act of lawless violation, wholly unconnected with any supposed illicit 
or contraband trade, is not within the terms or spirit of the exception. 
And as little is a seizure or detention, not bona fide, made upon a just 
suspicion of illicit or contraband trade, but the latter used as a mere 
pretext or color for an act of lawless violence: for, under such cir- 
cumstances, it can in no just sense be said to be made for or on account 
of such trade. It is a mere fraud to cover a wanton trespass ; a pre- 
tence, and not a cause for the tort. To bring a case then within the 
exception, the seizure or detention must be bona fide, and upon a 
reasonable ground. If there has not been an actual illicit or contra- 
band trade, there must, at least, be a well-founded suspicion of it—a 
probable cause to impute guilt, and justify further proceedings and 
inquiries ; and this is what the law deems a legal and justifiable cause 
for the seizure or detention. Ib. 

3. (Carriage of contraband goods.) According to the modern law of 
nations, for there has been some relaxation in practice from the 
strictness of the ancient rules, the carriage of contraband goods to the 
enemy, subjects them, if captured in delicto, to the penalty of confis- 
cation ; but the vessel and the remaining cargo, if they do not belong 
to the owner of the contraband goods, are not subject to the same 
penalty. The penalty is applied to the latter only, when there has 
been some actual codperation on their part, in a meditated fraud 
upon the belligerents, by covering up the voyage under false papers 
and with a false destination. This is the general doctrine, when the 
capture is made in transitu, while the contraband goods are yet on 
board. But when the contraband goods have been deposited at the 
port of destination, and the subsequent voyage has thus been discon- 
nected with the noxious articles, it has not been usual to apply the 
penalty to the ship or cargo upon the return voyage, although the 
latter may be the proceeds of the contraband. And the same rule 
would seem, by analogy, to apply to cases where the contraband 
articles have been deposited at an intermediate port on the outward 
voyage, and before it had terminated ; although there is not any au- 
thority directly in point. But in the highest prize courts of England, 
while the distinction between the outward and homeward voyage is 
admitted to govern, yet it is established, that it exists only in favor of 
neutrals who conduct themselves with fairness and good faith in the 
arrangement of the voyage. If, with a view to practise a fraud upon 
the belligerent, and to escape from his acknowledged right of capture 
and detention, the voyage is disguised, and the vessel sails under false 
papers and with a false destination, the mere deposit of the contra- 
band in the course of the voyage, is not allowed to purge away the 
guilt of the fraudulent conduct of the neutral. Jb. 

4. (Sentence of condemnation or acquittal, when necessary, &c.) When 
there has been a bona fide seizure and detention for and on account 
of illicit or contraband trade, and by a clause in the policy of in- 
surance it was agreed, that ‘the assurers should not be liable for any 
charge, damage or loss, which may arise in consequence of seizure or 


13* 





154 Digest of Recent Decisions. {Janr. 


detention for or on account of illicit trade, or trade in articles contra- 
band of war,’ a sentence of condemnation or acquittal, or other regalar 
proceeding to adjudication, is not necessary to discharge the under- 
writers. If the seizure or detention be lawfully made for or on ac- 
count of illicit or contraband trade, all charges, damages and losses 
consequent thereon, are within the scope of the exception. They are 
properly attributable to such seizure and detention as the primary 
cause, and relate back thereto. If the underwriters be discharged 
frem the primary hostile act, they are discharged from the conse- 
quences of it. Jb. 

5. (Construction of representation —‘coppered ship.’) Insurance was 
effected in Boston, Massachusetts, on the ship Dawn, from New York 
to the Pacific Ocean, on a whaling voyage, and until her return. The 
letter ordering insurance was written in New York, by the owner of 
the ship, who resided there; and the ship was represented to be a 
‘coppered ship.’ The ship, on the outward passage, struck at the 
Cape de Verd Islands, and knocked off a part of her false keel, but 
proceeded on her voyage and continued cruising, and encountered 
some heavy weather, until she was finally compelled to return to the 
Sandwich Islands ; where she arrived m a leaky condition, and upon 
examination by competent surveyors she was found to be so entirely 
perforated by worms in her keel, stem and stern post, and some of 
her planks, as to be wholly innavigable: and being incapable of re- 
pair at that place, she was condemned and sold. The vessel, on her 
outward voyage, had put into St. Salvador, and both at the Cape de 
Verds, and at St. Salvador, her bottom was examined by swimmers. 
It was m evidence, that the terms ‘a coppered ship,’ had a different 
meaning, and were differently understood in Boston, and in New York. 
Held, that the assured,im making the representation in the letter, was 
bound by the usage and meaning of the terms contained therein, in 
New York, where the letter was written and his ship was moored, and 
not by those of Boston, where the msurance was effected. Hazard’s 
Administrators v. The New England Marine Ins. Co. 8 Peters, 557. 

6. (Materiality of representation.) It is upon the representation, that the 
underwriters are enabled to calculate the risk, and fix the amount of 
the premium ; and if any fact material to the risk be misrepresented, 
either through fraud, mistake, or negligence, the policy is avoided. It 
is, therefore, immaterial in what way the loss may arise, where there 
has been such a misrepresentation as to avoid the poliey. Jb. 

7. (Loss by worms.) 'The judge of the circuit court, on the trial of the 
case, charged the jury, that ‘if they should find, that in the Paeific 
oeean worms ordinarily assail and enter the bottoms of vessels, then 
the loss of a vessel destroyed by worms would not be a loss within 
the policy.” By the court: In the form in which this instruction was 
given, there was no error. Jb. 

JUDGMENT AND EXECUTION. 

1. (Action on judgment.) In an action on judgment against several, the 
tmprisonment of one of the defendants, on an execution issued on such 

















1835. ] Digest of Recent Decisions. 155 


judgment, is as to him a satisfaction of the debt so long as it con- 
tinues, and a defence against any ulterior proceedings so far as he is 
concerned ; and is fatal to a joint action against all the defendants. 
Chapman v. Hatt, 11 Wendell, 41. 

2. (Amendment after verdict.) Where a suit is commenced in vacation 
by declaration, entitled generally as of the preceding term, and the 
cause of action arose since term, on a motion in arrest after the ver- 
dict, the plaintiff will be permitted to amend on payment of costs, and 
enter judgment on his verdict. T'homas v. Leonard, 11 Wendell, 53. 

JURISDICTION. 


1. (On account of the value of the matter in dispute — Personal freedom.} 
The plaintiffs in error filed a petition for freedom in the circuit court 
of the United States, for the county of Washington, and they proved 
that they were born in the state of Virginia, as slaves of Richard B. 
Lee, now deceased, who moved with his family into the county of 
Washington, in the district of Columbia, about the year 1816, leaving 
the petitioners residing in Virginia, as his slaves, until the year 1820, 
when the petitioner Barbara, was removed to the county of Alexan- 
dria, in the district of Columbia, where she was hired to Mrs. Muir, 
and continued with her thus hired for the period of one year. ‘That 
the petitioner Sam, was in like manner removed to the county of 
Alexandria, and was hired to General Walter Jones, for a period of 
about five or six months. That after the expiration of the said periods 
of hiring, the petitioners were removed to the said county of Wash- 
ington, where they continued to reside as the slaves of the said 
Richard B. Lee, until his death, and since as the slaves of his widow, 
the defendant. On the part of the defendant in error a preliminary 
objection was made to the jurisdiction of this court, growing out of 
the act of congress, of the 2d ef April, 1816, which declares that no 
cause shall be removed from the eircuit court, for the district of Co- 
lumbia, to the supreme court by appeal or writ of error, unless the 
matter in dispute shall be of the value of one thousand dollars, or up- 
wards. By the court: The matter in dispute in this case, is the freedom 
of the petitioners. The judgment of the court below is against their 
claims to freedom ; the matter in dispute is, therefore, to the plaintifts 
in error, the value of their freedom, and this is not susceptible of a 
pecuniary valuation. Had the judgment been in favor of the peti- 
tioners, and the writ of error brought by the party claiming to be the 
owner, the value of the slaves as property, would have been the mat- 
ter in dispute, and affidavits might be admitted to ascertain such value. 
But affidavits, estimating the value of freedom, are entirely inadmissi- 
ble ; and no doubt is entertained of the jurisdiction of the court. Lee 
v. Lee, 8 Peters, 44. 

2. (Averme.:t of citizenship, &c.) A petition filed in the district court of 
Louisiana, averred, that the plaintiff, Richard Raynal Keene, is a eiti- 
zen of Maryland, and that James Brown, the defendant, is a resident 
of the state of Louisiana, holding his fixed and permanent domicil in 
the parish of St. Charles. By the court: The decisions of this court 
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require, that the averment of jurisdiction shall be positive, that the 
declaration shall state expressly the fact on which jurisdiction de- 
pends. It is not sufficient, that jurisdiction may be inferred, argu- 
mentatively, from its averments. Brown v. Keene, 8 Peters, 112. 

LANDLORD AND TENANT. 

(Summary proceedings against tenant.) Where a tenant, for a year, holds 
over after the expiration of his term without the permission of his 
landlord, he may be removed from the demised premises in the man- 
ner prescribed by the statute authorizing summary proceedings to re- 
cover the possession of land, without having been served with a month’s 
notice to quit ; he is not, within the meaning of this statute a tenant 
at sufferance. Rowan v. Little, 11 Wendell, 616. 


LEX LOCI AND LEX FORI. 

(Negotiable instruments.) An instrument may be negotiable in one state, 
which yet may be incapable of negotiability by the laws of another 
state ; and the remedy must be in the courts of the latter on such in- 

» strument, according to its own laws. Bank of the United States v. 
Donnally, 8 Peters, 361. 

See Conrract. 

LIEN. 

(By special contract.) Where a contract is entered into, by which a 
party agrees to manufacture boards for another and to transport them 
to market at a stipulated price, and provision is made by the contract, 
giving the manufacturer a lien upon the boards, which shall be deliv- 
ered by him, after the delivery of a specified quantity; if the whole 
quantity of boards made is not sufficient to enable the manufacturer 
to deliver the specified quantity and satisfy his lien, and such inability 
is caused by the omission of the other party to supply him with a 
sufficient number of saw-logs out of which to manufacture boards, 
the common law lien attaches to the last quantity manufactured, not- 
withstanding the special agreement. Mount v. Williams, 11 Wen- 
dell, 77. 

LIS PENDENS. 

(Purchaser without notice.) A purchaser of land by contract, who by the 
contract has the right to take possession, and has day for payment of 
the purchase money, and who accordingly enters into possession, 
makes valuable improvements, pays the purchase money and obtains 
a deed, is not effected by the rule that a conveyance obtained pendente 
lite is void; although such purchase money be paid and deed obtained 
subsequent to the commencement of a suit in chancery against his ven- 
dor, to avoid the title of his vendor, as fraudulently obtained, and in 
which suit a decree is made adjudging the deed of his vendor to be 
void in law, such purchaser having entered into the contract under 
which he took possession previous to the filing of the bill, without 
actual notice of the fraud of his vendor, not having been made a party 
in the chancery suit, and independent of the decree, his vendor hav- 
ing the legal title. Parks v. Jackson, 11 Wendell, 442. 
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MANDAMUS. 
1. 


2. 


(Duty of district judge who succeeds to unfinished business of predeces- 
sor.) The district judge of Louisiana refused to sign the record of a 
judgment rendered in a case by his predecessor in office. By the law 
of Louisiana, and the rule adopted by the district court, the judg- 
ment, without the signature of the judge, cannot be enforced. It is 
not a final judgment, on which a writ of error. may issue, for its 
reversal. Without the action of the judge the plaintiffs can take no 
step in the case. They can neither issue execution on the judgment, 
nor reverse the proceedings by writ of error. On a motion fora 
mandamus, the court held: The district judge is mistaken in sup- 
posing that no one but the judge who renders the judgment, can 
grant a new trial. He, as the successor of his predecessor, can exer- 
cise the same powers, and has a right to act on every case that 
remains undecided upon the docket, as fully as his predecessor 
could have done. The court remains the same, and the change of 
the incumbents cannot and ought not, in any respect, to injure the 
rights of litigant parties. The judgment may be erroneous, but this 
is no reason why the judge should not sign it. Until his signature 
be affixed to the judgment, no proceedings can be had for its reversal. 
He has, therefore, no right to withhold his signature, where, in the 
exercise of his discretion, he does not set aside the judgment. The 
court, therefore, directed, that a writ of mandamus be issued, direct- 
ing the district judge to sign the judgment. Life and Fire Insurance 
Company of New York v. Wilson’s Heirs, 8 Peters, 291. 

(To compel district judge to sign judgment.) On a mandamus a supe- 
rior court will never direct in what manner the discretion of an infe- 
rior tribunal shall be exercised, but they will, in a proper case, require 
an inferior court to decide. But, so far as it regards the case under 
consideration, the signa‘ure of the judge was not a matter of discre- 
tion. It followed as a necessary consequence of the judgment, unless 
the judgment had been set aside by a new trial. The act of signing 
the judgment is a ministerial and not a judicial act. On the allow- 
ance of a writ of error, a judge is required to sign a citation to the 
defendant in error; he is required, in other cases, to do acts which 
are not strictly judicial. Jb. 


MORTGAGOR AND MORTGAGEE. 
(Effect of recording a deed.) A mortgage was executed and recorded 


in 1809, and the mortgagee took no measures to enforce the payment 
of the money due upon it until 1821. In the mean time the property 
mortgaged was sold by the mortgagor, the mortgagee having given 
no notice to the purchaser of his lien. By the court: If the mort- 
gagee never did assert any claim, or intimate i*3 existenee to the pur- 
chaser or her friends, he was not restraine+ from doing so by having 
released it. But the mortgage deed was recorded, and this is consid- 
ered in law as notice to all the world, and dispenses with the neces- 
sity of personal notice to purchasers. A deed cannot with any pro- 
priety be said to be concealed, which is placed upon the public 
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record, as required by law; nor can a previous conveyance and 
delivery of the title deeds to a purchaser, be justly denominated col- 
lusion, because a subsequent incumbrance is taken on the same pro- 
perty. Common prudence would have directed the purchaser to 
search the records of the county, before she paid the purchase 
money. Had she done so, she would have found the deed on record. 
It is not in proof that he has done any act to deceive or mislead her. 
He has been merely silent respecting a deed which was recorded as 
the law directs. Dick et al. v. Balch et al., 8 Peters, 30. 


NEW TRIAL. 

1. (Not controlled by mandamus.) A motion for a new trial is always 
addressed to the discretion of the court, and this court will not con- 
trol the exercise of that discretion by a circuit court, either by a writ 
of mandamus or on a certificate of division between the judges. Life 
and Fire Insurance Company of New York v. The Heirs of Nicholas 
Wilson, 8 Peters, 291. 

2. (Erroneous charge.) Where the charge of a judge has a tendency to 
make an erroneous impression upon a jury, and to mislead them in 
their views of the case, a new trial will be granted. Benham v. Carey, 
11 Wendell, 83. 

PARTIES. 

(Case for negligence.) Where a debtor transferred a note as collateral 
security for the payment of a sum of money owing by him, the 
amount of the note, when paid, to be applied towards satisfaction of 
the creditor’s demands, and if not paid, the note to be returned to the 
debtor; it was held that the debtor might maintain an action on the 
case, in his own name, for breach of duty against a bank with which 
the note was left by the creditor for collection, and which neglected 
to give notice of non-payment to previous parties, whereby the debt 
was lost ; although the note was left for collection by the creditor, and 
no mention whatever made of the party who had transferred the note. 
The Bank of Utica v. M’ Kinster, 11 Wendell, 473. 

PARTNER AND PARTNERSHIP. 

1. (Priority of United States.) The priority of the United States does 
not extend so as to take the property of a partner from partnership 
effects, to pay a separate debt, due by such partner to the United 
States, when the partnership effects are not sufficient to satisfy the 
creditors of the partnership. United States v. Hack et al., 8 Peters, 
271. 

2. (Partnership note for individual debt.) Where a note is given by a 
partner in the name of a firm for money received by him individually, 
the other members of the firm are not liable unless the money is 
applied to the use of the firm, with their knowledge and approbation. 

Whitaker v. Brown, 11 Wendell, 75. 

3. (Act of partner after dissolution.) It seems, that though a partner 
cannot, after dissolution, bind his co-partner to the payment ot a debt 

by a note, yet he may liquidate a previous account, as by so doing he 
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does not create a debt; that was previously in existence. McPherson 
v. Rathbone, 11 Wendell, 96. 
See Conrract. 


PAYMENT. 


1. (In bills of broken bank.) Where bank bills are received in payment, 
and at the time of such payment the bank which issued the bills has 
in fact stopped payment, although the failure is not at the time known 
at the place of payment, the loss falls upon the party paying, and not 
upon the party receiving the bills. Lightbody vy. Ontario Bank, 11 
Wendell, 9. 

2. (By sale of mortgaged chattel.) A plea that on the sale of a chattel 
the vendor took a mortgage of the same, and on the mortgage be- 
coming forfeited, took possession of the chattel to dispose of it, and 
that he might have disposed of it and out of the avails retained the 
amount due, is a good answer to a suit for the recovery of the price 
of the chattel. Case v. Boughton, 11 Wendell, 106. 

3. (Same.) Taking possession of the chattel after failure to perform the 
condition of the mortgage is a satisfaction of the debt, provided the 
chattel be of sufficient value for that purpose ; if taken possession of, 
and upon a fair sale less than the amount of the debt be realized, the 
balance may be demanded by the mortgagee. 1b. 

PLEAS AND PLEADING. 


1. (Statute of limitations of Virginia pleaded to contract made in Kentucky.) 
According to the laws of Virginia, the defendant had a right to plead 
as many several matters, whether of law or fact, as he should deem 
necessary for his defence, and he pleaded ‘ni debet’ to the three first 
counts of the declaration, on which issue was joined. The defendant 
also pleaded the statutes of limitation of Virginia to the other counts. 
The court held the plea of the statute of limitations a good bar to all 
the counts, and gave judgment in favor of the defendant. The 
statute of limitations of Virginia provides that all actions of debt, 
grounded upon any lending or contract, without specialty, shall be 
commenced and sued within five years, next after the cause of such 
action or such suit, and not after. The act of Kentucky of the 4th of 
February, 1812, provides, ‘that all writings hereafter executed with- 
out a seal or seals, stipulating for the payment of money or property, 
or for the performance of any act, duty or duties, shall be placed 
upon the same footing with sealed writings, containing the like 
stipulations, receiving the same consideration in all courts of justice, 
and to all intents and purposes having the same force and effect, and 
upon which the same species of action may be founded, as if sealed.’ 
Held, that the statute of limitations of Virginia precluded the plain- 
tiff’s recovery in the court where the action was instituted; the 
statute pleaded, the statute of Kentucky, not being available in Vir- 
ginia. As the contract upon which the original suit was brought was 
made in Kentucky, and is sought to be enforced in the state of Vir- 
ginia, the decision of the case, in favor of the defendant, upon the 
plea of the statute of limitations, will operate as a bar to a subsequent 
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suit in the same state ; but not necessarily as an extinguishment of 
the contract elsewhere, and especially in Kentucky. Bank of the 
United States vy. Donnally, 8 Peters, 361. 

2. (Tender of performance.) In an action on a contract for the sale of 
lands by a vendor against a vendee, by which the latter covenants to 
pay to the former a sum certain in three annual instalments, upon the 
payment whereof he is to receive a deed of land, the plaintiff, if he 
waits to bring his suit, until all the instalments have fallen due, must 
aver in his declaration an actual tender of a deed, or offer to execute the 
same. Johnson v. Wygant, 11 Wendell, 48. 

3. (Wrong conclusion.) A replication, containing no new matter, and 
barely denying the facts alleged in the plea, concluding with an aver- 
ment, is bad; but such defect can be taken advantage of only by a 
special demurrer. Morris v. Wadsworth, 11 Wendell, 100. 

4. (Want of consideration.) Since the revised statutes, a failure of con- 
sideration may be pleaded in bar to a recovery in an action on a seal- 
ed instrument. Case v. Boughton, 11 Wendell, 106. 

5. (Plea to one only of two counts.) Where there are two counts in a 
declaration on the same instrument, and there is no plea to the second 
count, but the plea to the first count contains an averment, that the 
instrument set forth in that count is the same identical instrument set 
forth in the second count, it cannot be objected upon general demurrer, 
that there is a defence to only one of the causes of action set forth in 
the declaration. Jb. 

6. (General verdict, and some counts bad.) Where a general verdict is 
rendered on a declaration containing several counts, if either of the 
counts is so defective, that no proof, which may be presumed to have 
been given would constitute a good cause of action, and the court in 
which the cause is depending denies a motion in arrest, and renders 
judgment on the verdict, such judgment will be reversed ; but if the 
evidence given was as applicable to the good as to the bad counts, the 
cause will be sent back to the court below, with liberty to the plaintiff 
to apply for an amendment of the postea by the judge’s notes, and to 
enter judgment upon the good counts only. Per Chancellor Wa- 
wortH. Addington v. Allen, 11 Wendell, 374. 

7. (Right to abandon count.) Where a declaration contains two counts 
for the same cause of action, and the defendant pleads the general issue 
to both counts, and a special plea in bar of the first count, and the 
plaintiff on the trial proves only one cause of action, which is covered 
by the first count and the special plea in bar, he cannot abandon the 
first count and resort to the second, which is not covered by the spe- 
cial plea, so as to avoid the effect of that plea; but to avail himself of 
this rule the defendant must take the objection at the trial, and will 
not be allowed to rely upon it upon a writ of error, unless presented 
by a bill of exceptions. Driggs v. Rockwell, 11 Wendell, 504. 

8. (First fault on demurrer.) Where a defendant pleads the general issue 
and also a special plea, to which the plaintiff replies and a demurrer 
is interposed to the replication, although the plaintiff may object to 
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the plea, if bad in substance, the defendant cannot overleap the gen- 
eral issue and object to the declaration —he cannot plead and demur 
to the same count. Wheeler vy. Curtis, 11 Wendell, 653. 

PRACTICE. 

1. (Constitutional questions.) In cases where constitutional questions 
are involved, unless four judges of the court concur in opinion, thus 
making the decision that of a majority of the whole court, it is not 
the practice of the court to deliver any judgment, except in cases of 
absolute necessity. Briscoe et al. v. The Commonwealth’s Bank of 
Kentucky, 8 Peters, 118. City of New York v. Miln, 8 Peters, 120. 

2. (Caption of a bill—jurisdiction.) The caption of the bill was in the 
following terms: ‘Thomas Jackson, a citizen of the state of Virginia, 
William Goodwin Jackson and Maria Congreve Jackson, citizens of 
Virginia, infants, by their father and next friend, the said Thomas 
Jackson, v. The Reverend William E. Ashton, a citizen of the state 
of Pennsylvania. In equity.’ In the body of the bill it is stated that 
‘the defendant is of Philadelphia.’ By the court: The title or caption 
of the bill is no part of the bill, and does not remove the objection to 
the defects in the pleadings. The bill and proceedings should state 
the citizenship of the parties, to give the court jurisdiction of the case. 
Jackson et al. v. Ashton, 8 Peters, 148. 

3. (Jurisdiction.) The ouly difficulty which could arise to the dismissal 
of the bill, presents itself upon the statement, ‘ that the defendant is of 
Philadelphia.’ If this were a new question, the court might decide 
otherwise ; but the decisions of the court, in cases which have here- 
tofore been before it, have been express upon the point. Jb. 

PRINCIPAL AND SURETY. 

1. (Application of payment.) Where a guaranty was given, to be ac- 
countable for merchandise to be furnished to a third person, the 
guarantor stating that goods would be wanted to the amount of $100 
or $150, on the strength of which the person recommended obtained 
a credit for $263, of which sum $154 were subsequently received by 
the creditor, it was holden, that a greater sum than $125 having been 
paid, the creditor had no claim under the guaranty. Webb v. Dickin- 
son, 11 Wendell, 62. 

2. (Averment of inability of principal to pay.) Where a party, having gn 
equitable estate in the moiety of a lot, for a valuable consideration 
released his interest to the owner of the other moiety, who held the 
legal estate in the whole premises by deed from A B, and covenanted, 
in case it should thereafter appear that A B, at the time of his con- 
veyance, had no title to the Jot, and a recompense for the same could 
not be obtained from A B in a reasonable time after his title thereto 
should be found defective, that he would pay to the other party the 
value of the one half of the lot; it was held, in an action against the 
rovenantor to recover such value, (in which action the plaintiff in his 
declaration alleged that it had been discovered that A B, at the time 
of his conveyance, had no title to the lot, and at the time of such dis- 
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covery was wholly insolvent and unable to make any recompense for 
the lot, and so continued until his death, so that the plaintiff was 
unable, by due course of law or otherwise, to obtain such recompense,) 
that it was not necessary for the plaintiff to aver in his declaration 
that recourse to legal proceedings had been had against A B or his 
representatives for the recovery of the value of the moiety of the lot, 
and that a plea that no suit at law or in equity had been instituted 
against A B or his representatives for the recovery of such value, was 
no bar to a recovery, and therefore bad on demurrer. Morris v. 
Wadsworth, 11 Wendell, 100. 

(Demand on principal.) Ordinarily, in a case like the present, a de- 
mand of payment from the person who in the first instance was to 
be looked to, ought to be shown; but where, as in this case, such 
person from the time that his liability occurred until his death was 
wholly insolvent, such demand need not be made. 16. 


a 
we 
- 


-- 


. (Mortgage of wife’s inheritance as security for the husband's debts.) A 
wife, mortgaging her inheritance for the debt of her husband, is enti- 
tled to all the rights and remedies of a personal surely, and conse- 
quently may avail herself of a contract entered into by the creditor, 
without her assent, with the husband, the principal debtor, by which 
the creditor is disenabled for a time from enforcing payment of the 
moneys, or a part thereof actually due; but to enable her to do so, 
the fact of suretyship must be known to the creditor. Gahn v. Nim- 

cewiez’s Ex’rs., 11 Wendell, 312. 

(Same.) It is not enough that it be known to him that the property 

mortgaged is the inheritance of the wife, and that the security was 

given for money loaned to the husband ; for, as the money may have 
been obtained for the benefit of the wife’s estate, or with the view of 

a gift to the husband, the fact of suretyship should be affirmatively 

established. J, 

i. (Due diligence.) Where the payee of a note, on transferring it, guar- 
anties its payment, and an action is brought upon such guaranty, the 
question of due diligence, in the attempt to collect the money of 
the principal debtor, being a mixed question of law and fact, should 
be submitted to the jury. Backus y. Shipherd, 11 Wendell, 629. 

RULES OF COURT. 

(Practice of circuit court.) No practice of the circuit court, inconsistent 
with the rules of practice established by this court for the circuit 
courts, can be admissible to control them. Bank of the United States 
v. White et at., 8 Peters, 262. 

SEAMEN’S WAGES. 

(Priority of lien.) Seamen have a lien prior to that of the holder of a 

bottomry bond for their wages; but the owners are also personally 

liable for such wages ; and if the bottomry holder is compelled to 
discharge that lien, he has a resulting right to compensation over, 
against the owners; in the same manner as he would have, if they 

had previously mortgaged the ship. T'he Virgin, 8 Peters, 538. 


- 


-_ 
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SALE OF CHATTELS. 


1. A general purchaser of personal property is not protected against the 
claim of the true owner, although he purchase in good faith and for 
a valuable consideration, if the vendor has no title or authority to sell. 
Williams v. Merle, 11 Wendell, 80. 

2. Nor is a broker protected against such claim, although he purchase 
in the regular course of his business in good faith, for a fair price, 
and disposes of the property pursuant to the instructions of his prin- 
cipal before suit brought. Jb. 

3. The statute relative to the inspection of pot and pearl ashes does not 
place that article of merchandise upon a footing different from that 
of other property, in reference to the protection of the purchaser ; the 
act does not authorize the inspector to declare who is the true owner. 
Tb. 

SET-OFF. 

1. (Note assigned after maturity.) In an action upon a negotiable pro- 
missory note assigned after maturity, a set-off to the amount of the 
plaintiff’s debt may be made of a demand existing against the as- 
signor, provided it be such as might have been set off against the 
assignor while the note belonged to him; or if the suit be in the 
name of a plaintiff who has no real interest in the contract upon 
which the suit is founded, so much of a demand existing against the 
party whom the plaintiff represents, or for whose benefit the action is 
brought, may be set off as will satisfy the plaintiff’s debt; and such 
right of set-off existed as well before as since the revision of 1230. 
Driggs vy. Rockwell, 11 Wendell, 504. 

2. (Vo set-off to damages for breach of warranty.) In an action for the 
recovery of damages for the breach of warranty in the sale of goods, 
the defendant is not entitled to a set-off of demands against the plain- 
tiff. Wilmot v. Hurd, 11 Wendell, 584. 

SLANDER. 

1. (Charge of perjury.) A charge of false swearing is actionable, where 
it necessarily conveys to the mind of the hearer an imputation of 
perjury ; otherwise not. Sherwood vy. Chace, 11 Wendell, 38. 

2. (Declaration.) Where words charging false swearing relate to a 
trial in a court before a justice of the peace, in a civil cause, in which 
an oath was administered to the party complaining of the slander, the 
judgment will not after verdict be arrested, although it is not averred 
in the declaration that the justice had jurisdiction of the subject-mat- 
ter of the suit, nor that the evidence given was upon a point material ; 
thus it was held, where the words were, ‘I cannot enjoy myself in a 
meeting (i. e. a religious meeting) with Sherwood, for he has sworn 
false, and I can prove it; and if you (addressing the by-standers) do 
not believe it, you can go to Esquire Bassett’s and see it, in a suit 
between A B plaintiff, and C D defendant’ Jb. 

3. (Charge of perjury.) Words charging a party with swearing false, in 
an affidavit made to obtain a warrant from a justice, are actionable, 
if the affidavit contain any material fact proper to be submitted to the 
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Justice on such application, although on certiorari the affidavit would 
not be held sufficient to justify the issuing of the warrant. Dayton v. 
Rockwell, 11 Wendell, 140. 

4. (Evidence.) In an action of slander, where the words are alleged to 
have been spoken charging perjury, in reference to a particular trans- 
action, as where the defendant is charged with having spoken words 
imputing perjury to the plaintiff, in giving testimony as a witness in 
a certain cause, the plaintiff is bound to prove the words as laid, and 
is not at liberty to give evidence of a general charge of perjury. 
Aldrich vy. Brown, 11 Wendell, 596. 

SURETIES. 

1. (Extent of liability.) The sureties in the bond of a contractor, given 
to secure the performance of a contract for the supply of rations for 
the troops of the United States, are not responsible for any balance 
in the hands of the contractor, at the expiration of the contract, of 
advances made to him, not on account of that particular contract 
exclusively, but on account of that and other contracts, as a common 
fund for supplies, where accounts of the supplies, the expenditures 
and the funds, had all been throughout blended indiscriminately by 
both parties, and no separate portion had been designated, or set 
apart for the contract. United States v. Orr’s Administrator, 8 Peters, 
399, 

2. (Extent of liability.) To say that the sureties in the bond should be 
liable for. the whole balance would be to say, that they should be 
liable for advances made under any other contracts; and if not liable 
for the whole, the very case supposed in the instruction precludes 
the possibility of any legal separation of the items of the balance. 
Each and all of them are blended, per my et per tout, as a common 
fund. The case indeed, in the principles which must govern it, 
ranges itself under that large class of cases, where a party, bound for 
the fidelity of a clerk or other agent of A, as keeper of his money or 
accounts, is held not liable for acts done as the keeper of the money 
or accounts of A and B. And in the present suit there is no differ- 
ence in point of law between the liability of the principal and that of 
the sureties upon the bond. It is the same contract, as to both; and 
binds both or neither. The United States are not, however, without 
remedy; for there can be no doubt, that an action in another form 
would lie against the contractor for any balance, however received, 
which remained unexpended in his hands after the termination of the 
service for which the advances were made. Ib. 

TROVER. 

(Against purchaser under void ereculion.) Trover may be maintained 
against a stranger upon a mere prior possession obtained by a pur- 
chaser of chattels under a void execution. Duncan v. Spear, 1t 
Wendell, 54 — and note 57. 

VENDOR AND VENDEE. 

1. (Change of property in materials for a house.) Where a house-builder 
contracted to build a house and find the materials, for which he was 
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to receive his pay as the work advanced, and after putting up and 
enclosing the house, worked up in the house plank preparatory to 
erecting columns for a piazza to the building, and removed the same, 
as a mere matter of convenience, to an adjoining house, where they 
were levied upon by virtue of an execution against the builder; it 
was held, in an action by the employer for the taking of such mate- 
rials, that the plaintiff, although he had made advances as the work 
progressed, was not entitled to maintain an action; the materials 
being personal property, and not passing to the plaintiff until delivery 
or until affixed to the freehold. Jvhnson v. Hunt, 11 Wendell, 135. 

2. (Constructive notice of title.) A purchaser at sheriff’s sale is charge- 
able with constructive nolice of the equitable rights of a vendee of a 
debtor on a judgment against whom lands are sold, and takes the 
legal title subject to such rights, where the vendee is in the actual 
possession of the premises under a contract entered into prior to the 
attaching of the lien of the judgment. Parks vy. Jackson, 11 Wendell, 
442. 

WASTE. 

1. (Order to stay.) Where such order is granted on the application of a 
plaintiff in an ejectment suit, brought for the recovery of land, the 
principal value of which consists in hemlock timber growing upon it, 
the removal from the premises of hemlock bark peeled previous to the 
commencement of the suit, is not a violation of the order. T'he Peo- 
ple v. Alberty, 11 Wendell, 160. 

2. (dn order to stay may be vacated.) An order for an attachment ob- 
tained ex parte for an alleged violation of an order to stay waste, being 
taken at the peril of the party, will be vacated if unadvisedly made. 
1b. 

WILL. 

1. (Vesting of a legacy.) Where the gift of a legacy is absolute, and 
the time of payment only postponed, as where the sum of $1000 is 
given to A to be paid when he shall attain the age of twenty-one, the 
time, not being of the substance of the gift, postpones the payment, 
but not the vesting of the legacy ; and if the legatee die before the 
period specified, his representatives are entitled to the money. But 
where the legacy is given when the legatee shall attain, or provided 
he does attain the age of twenty-one, time is of the substance of the 
gift, and the legacy does not vest until the contingency happens. 
Paterson vy. Ellis’ Executors, 11 Wendell, 259, and appendix, 671. 

2. (Same.) But even where the legacy is given when the legatee attains 
the age of twenty-one, if the devisor directs the inderest of the legacy 
to be applied in the mean time for the benefit of the legatee, there 
being an absolute gift of the interest, the principal will be deemed to 
have vested. Ib. 

3. (Same.) _ So the legacy will be deemed vested, if it be left to the dis- 
cretion of a trustee to pay the legacy sooner than the time specified in 
the will; and it seems that the mere appointment of a trusice for the 
legatee during the minority will have the same effect. 0. 
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4. (Limitation over of personal property.) Where the words of a limita- 
tion over of personal property are such as would create an estate-tail 
in the legatee first named was real estate the subject of the limitation, 
the gift to the first legatee is absolute, by operation of law, notwith- 
standing the manifest intent of the devisor to the contrary: sach 
intent, being in contravention of the settled rules of law, must yield 

to the law. J. 

(Same.) The rule is the same, whether the estate tail is created by 

express words, or by implication. Jb. 

3. (Ancient will.) A will more than thirty years old, and possession of 
lands held in conformity to it for that length of time, may be read in 
evidence, without proof of its execution. Fetherly v. Waggoner, 11 
Wendell, 569. 

. (Lost will.) Where the existence, due execution and loss of a will 
are proved, its contents may be shown by parol; and the proof of 
the loss, being addressed to the court, need not be as strict and tech- 
nical as when submitted to a jury. Jb. 


Y 
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EQUITY. 
Principal Cases in 
EDWARDS’ REPORTS of Cases decided in the First Circuit of the State 
of New York, by Vice Chancellor M’Coun. Vol. I. 


ADVERSE POSSESSION. 

(Iccount.) Where one is enjoying a right adversely to another, but the 
latter tacitly consents and acquiesces, no account shall be had beyond 
the time of filing the bill. This rule applies whenever there has been 
a mere adverse possession and the delay in asserting the right and 
calling for an account is attributable to the complainant’s own negli- 
gence or laches. Roosevelt v. Post, 1 Edwards, 579, 


ARREST. 

(After discharge from illegal arrest.) A person who has been illegally 
arrested while returning from court, where be has been examined, 
will be liable to arrest under the writ, after a discharge from the un- 
lawful taking. ‘The process is still good in the sheriff’s hands. Van 
Wezel v. Van Wezel, 1 Edwards, 113. 

AUCTIONEER. 

(Fraudulent sale. Answer.) Where an auctioneer has the avails of a 
fraudulent sale in his hands, he cannot protect himself from answer- 
ing by a demurrer upon the ground of his being a witness. Schmidt 


y. Dietericht, 1 Edwards, 119. 








1835. ] Digest of Recent Decisions. 167 


BOND. 

(Remedy gone.) Where N. sells out a newspaper establishment to W. 
and T. and, by bond and covenant, stipulates not to set up another 
paper within a certain time and distance, and N. afterwards buys T’s 
moiety and becomes joint proprietor with W.: the remedy at law 
against N. upon the bond and covenant is gone. Noah v. Webb, 1 
Edwards, 604. 

DEBTOR AND CREDITOR. 

1. (Fraudulent assignment.) Where an assignment professed to provide 
for creditors named in a schedule, by directing the proceeds of the 
assigned property to be divided among them pro rata, but that the 
creditors, as a condition of receiving the dividend, should release the 
balance of their debts ; and also, that any creditor not giving any dis- 
charge within five days after a dividend was declared and received, 
should be precluded from all benefit: Held, to be a fraudulent assign- 
ment. .drmstrong v. Bryne, 1 Edwards, 79. 


2. (Where creditors do not come in under the assignment.) Where all the 
creditors, or a greater part of them, do not conform to the terms of an 
assignment, a trust results to the debtors ; and the assignees would be 
liable to account to them for any surplus in their hands. [b. 


3. (Delay of creditors. Fraud.) Although there is a general denial of 
fraud, yet if, upon the face of a trust deed, it appears intended to hin- 
der and delay creditors, the same will be set aside. Cunningham v. 
Freeborn, 1 Edwards, 256. 

4. (Where assignee has not executed the deed of trust.) An assignee’s not 
having signed and sealed the deed of trust, nor entered into a cove- 
nant to perform his duty, can be no ground for vitiating the instru- 
ment. Ib. 

5. (Deed valid without the signature of creditors.) When a deed for the 
benefit of creditors is absolute, vesting the property in a trustee and 
giving the creditors rights (after preferences,) the same is valid with- 
out the necessity of the creditors signing it. J. 

6. (Omission of schedules, &c. in the deed of trust.) Although such a deed 
has no schedules to show the property assigned, nor the names of the 
creditors, nor the amount of debts, yet these omissions are not, of 
themselves, sufficient to avoid it. In some cases, when taken in con- 
nexion with the circumstances, it might be otherwise. In the present 
case, all this was obviated by the defendants adding schedules to their 
answers. Ib, 

7. (Agency. Assignment.) Where A. in New York, being indebted to B. 
and C., directs, by letter, the proceeds of a cargo in St. B. to be paid to 
B. in order to go in satisfaction of the debts due to B. and C., and this 
letter is carried out by E. who has promised in writing to facilitate 
the measure: E. becomes their agent in receiving the property, and 
A. cannot revoke the authority he has given, nor, by subsequent 
assignment, deprive them of the benefit of it. De Forest v. Bates, 1 
Edwards, 392. 
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8. (Bill by several creditors.) Whenever there are creditors or other 
persons having demands, (which are cognizable in equity and of equal 
standing) upon a common fund or estate and out of which they claim 
to be paid, the proper course for them is to unite in one bill or for 
one or more to file a bill in behalf of all. Such a bill is not multifa- 
rious. Lantilhon v. Moffat, 1 Edwards, 451. 

9. (Where one of several judgment creditors fails to prove his judgment.) 
Whether where a bill is filed by several judgment-creditors, and any 
one or more of them fails to prove his judgment and execution re- 
turned, the bill would be dismissed as to all: Query? Ib. 

10. (Void assignment.) A debtor assigns a part of his property, in trust, 
for all his creditors and to be paid to them ‘as they respectively exe- 
cute under their hands and seals, a full release and discharge of their 
respective debts, claims and demands’ against him. If all the credi- 
tors do not accept of the assignment within sixty days, then the debtor 
has power to appoint so much of the property as may not be accepted 
to such creditors as he may think proper ; and that such appointment 
shall go into effect at the expiration of such sixty days or as soon as 

. such non-acceptance could be ascertained. Held, that such an assign- 
ment hindered and delayed creditors and was void. J6. 

11. (Allowance of preferences.) It would seem, that while preferences are 
allowed, a debtor, who assigns every thing generally, may provide, 
that those creditors who, within a reasonable time, agree to accept the 
amount in full and give a discharge, shall be first paid. Ib. 

DEED. 

1. (Protestation in the attesting clause.) A protestation in the attesting 
clause of a deed, has no effect upon it, provided it is not at variance 
with the terms of the deed or can have no influence in qualifying or 
changing its meaning. Wright v. Taylor, 1 Edwards, 226. 

2.(Error.) An error was made in a deed from a father to a son, by 
deseribing the lands as being in the north-west, instead of the north- 
east corner. The son conveyed the property absolutely to creditors 
of the father in satisfaction of their debt and the error was continued 
in the deed to them. The defendant, a judgment creditor of the 
father, persevered in a levy upon the land in the north-east corner, 
after being notified of the error: Held, that the judgment did not 
attach upon the land thus conveyed. The defendant was perpetually 
enjoined, and costs were given against her. Governeur y. Titus, | 
Edwards, 477. 

DEFEASANCE. 

(Whether it amounts to a contract.) It is very questionable, whether a 
mere matter of defeasance or condition amounts to a contract, which 
a court of law or equity can recognise as the foundation of an action 
or of a bill for a specific performance. Wright v. Taylor, 1 Edwards, 
226. 

DIVORCE AND SEPARATION. 

1. (Intorication.) The propensity to drink to intoxication is not, in itself, 
a ground for divorce a mensa et thoro. Ifthe consequences of intoxi- 
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cation produce bodily injury or endanger the wife’s personal safety, 
there the court will interfere. Mason v. Mason, 1 Edwards, 278. 

2. (Second marriage after verdict and before decree.) It is a serious ques- 
tion how far a husband, who marries after a feigned issue and before 
a decree, can have any benefit of a verdict of adultery given against 
the wife. Stanford vy. Stanford, 1 Edwards, 317. 

3. (Condonation.) Condonation is not, in all cases, a bar to the remedy. 
It amounts only to a forgiveness, accompanied with an implied con- 
dition of not repeating the injury ; and when the forgiveness proceeds 
from the wife, it is upon the idea of her being treated with conjugal 
kindness. On a breach of the condition, in either case, the right to 
prosecute for the former injury revives. Johnson v. Johnson, 1 Ed- 
wards, 439. 

DOWER. 

1. (Bequest in lieu of.) A bequest in lieu of dower and the acceptance 
of the same, amounts to a matter of contract and purchase ; and the 
wife is to be paid the bequest in preference to other legacies and 
without abatement. But the debts are to be paid first. IJsenhart v. 
Brown, 1 Edwards, 411. 

2. (Bequest in lieu of.) A husband conveyed real estate in fee, without 
the wife’s joining. Afterwards, by will, he bequeathed to the wife a 
third of the remainder of his real and personal estate ‘ as and for her 
right of dower during her life.’ She accepted it. Held, that it was a 
relinquishment of her claim for dower out of the realty, which had 
been conveyed by the husband alone, as well as of the lands whereof 
the husband was seized at the time of making the will. Steele v. 
Fisher, 1 Edwards, 435. 

EVIDENCE. 

(Answer in chancery and a single witness.) Where an answer is positive, 
no decree can be made against it upon the testimony of a single wit- 
ness. If, however, there are circumstances which strengthen the 
witness and entitle him to greater credit, this forms an exception. In 
weighing circumstances, equal credit is to be given to each, and it is 
to be forgotten, that one is a disinterested witness. Sturtevant v. Wa- 
terbury, 1 Edwards, 442. 

EXECUTORS AND ADMINISTRATORS. 

1. (Where administratrix has been superseded.) An administratrix, who 
has been superseded, will not be allowed to withdraw from a suit in 
which she is a defendant. Carrow executor, v. Mowatt, 1 Edwards, 9. 

2. (Interest.) As a general rule, executors, administrators, and trustees, 
are liable to pay simple interest, where they unnecessarily retain the 
money in their hands, hold it an unreasonable time, mix it with their 
own private funds, use it in the way of trade or derive any personal 
advantage from it. Garniss v. Gardiner, 1 Edwards, 128. 

3. (Compound interest.) It is only in special cases, and under peculiar 
circumstances, which must be proved, that interest is to be com- 
pounded against them. It is confined to cases of wilful omission of 
duty, and is not adopted in a case of negligence. [6, 
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GIFT. 

J. B. T. (not a fireman) was killed at a fire ; and the firemen raised a 
subscription for the relief of his family, which was received by their 
respective foremen. By the resolutions of the engineers and foremen, 
the money was invested by a committee in bank stock, in the name 
of the ‘Fire Department fund,’ and the dividends were paid to the 
widow and children for a limited period: Held, to be no consummated 
gift vesting in the family. Taylor v. Fire Department of New York, 1 
Edwards, 294. 

HEARING. 

(Upon bill and answer.) When a cause is set down for hearing upon 
bill and answer, no evidence can be gone into. In this case it was 
asked that certain receipts might be proved at the hearing, which 
was refused. Depeyster vy. Colden, 1 Edwards, 63. 

INCORPORATED COMPANY. 

1, Where a company is restricted from dealing ‘in the purchase or sale 
of any stock or funded debt, whatsoever created or to be created by or 
under any act of the United States, or of any particular state,’ with 
power to sell, transfer, and again invest their capital ; such company 
may deal by investment in the stock of the United States Bank, or in 
the stock of the banks or monied corporations of any particular state. 
Verplanck v. The Mercantile Insurance Company of New York, ®4. 

2. (Responsibility of bailees.) Directors are to be looked upon as bailees 
of the property. And as they are persons generally having an interest 
in the stock, they are not bailees who are to derive no benefit from 
their undertaking, and therefore to be held responsible for slight neg- 
lect, but they act in relation to a bailment beneficial to both parties. 
And the rule then is, they must answer for ordinary neglect ; and 
‘ordinary neglect’ is understood to be, the omission of that care, 
which every man of common prudence takes of his own concerns. [b. 

INSURANCE. 

1. (Warranty.) Words amounting to a warranty of a vessel being then 
at a particular port or physically there, must have a place in the 
policy as forming part of the contract. Callaghan v. The «ilantic 
Insurance Company of New York, 1 Edwards, 64. 

2. (Warranty.) Any positive averment or allegation on the face of an 
instrument and making a part of the written contract, whether in- 
serted in the body of it or written in the margin transversely or other- 
wise, amounts to a warranty or condition, Ib. 

3. (Representation.) A representation fairly made will not vitiate a 
policy, although it be in some degree erroneous. But if it contains 
the assertion of a material circumstance which the msured makes in 
an unqualified manner, without knowledge of its truth or falsehood, 
the same will vitiate the policy in case it turns out to be false. Jb. 

JUDGMENT AT LAW. 

1, (Relief against.) Equity will not relieve against a judgment when 
the defendant has, by his own neglect, suffered it to pass against him 














1835.] Digest of Recent Decisions. 171 


or omitted to avail himself of a defence which he knew of and might 
have set up at law. This is well settled. Loud v. Sergeant, 1 Ed- 
wards, 164. 

2. (Jurisdiction.) A mere pro forma judgment, which is liable to be set 
aside, although execution may have been returned, will not enable 
this court to retain a jurisdiction which is ancilliary to a court of law 
any longer than such court suffers its proceedings to stand. Butchers 
and Drovers’ Bank v. Willis, 1 Edwards, 645. 

JURISDICTION. 

1. (To preserve property.) Chancery can interpose to preserve property 
in dispute pending litigation in another court, when the powers of 
the latter court are insufficient for the purpose. Schmidt v. Dietricht, 
1 Edwards, 119. , 

2. (Relief from conditions subsequent or precedent.) Chancery will fre- 
quently relieve from the operation of conditions subsequent or pre- 
cedent, where compensation can be made in damages; and, by 
analogy, Where no injury arises. DeForest v. Bates, | Edwards, 
394. 

ANDLORD AND TENANT. 

(Rent ; when premises are burnt.) It seems, where a tenant covenants 
to pay rent and the premises are burnt, he is still liable and equity 
cannot relieve him. Patterson v. Ackerson, 1 Edwards, 96. 

2. (Term, when premises are burnt.) But where a tenant covenants to 
yield up the premises in good repair at the end of the term, damages 
by fire to the manufacturing house excepted, ‘and in case of such 
accident the rent was to cease:’ It was held, although upon such 
accident the rent ceased, still the term did not, the tenant could hold 
until the term had expired, and he was not liable in chancery for a 
reasonable rent as for use and occupation. Ib. 

. (Accident.) Where a tenant covenants to pay all taxes, charges and 
assessments, ordinary and extraordinary, which might, during the 
term of his lease, be charged or assessed upon the demised property 
or upon him, and he paid an assessment on account of a public 
sewer, for which a prior assessment had been paid by his landlord 
before the lease, but returned to the latter with interest afterwards on 
account of an erroneous principle in the assessment: Held, that the 
tenant had no remedy in equity upon the rule of accident. Cram v. 
Munro, 1 Edwards, 123. 

MORTGAGOR AND MORTGAGEE. 

1. (Mortgagee overreached by the act of the assignor of a mortgage.) A 
person who suffers himself to do an unlawful act, whereby another is 
injured, shall make satisfaction. Therefore, where a mortgage was 
made to F. who took an assignment of a prior mortgage from W. but 
did not get it recorded, and W. was afterwards induced to acknow- 
ledge satisfaction of the mortgage which he had assigned, whereby 
F.’s security was overreached by an intermediate judgment: Held, 
that W.’s estate should make reparation. Ferris v. Hendrickson, | 
Edwards, 132. 
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2. (Priority of the United States.) Where a mortgagor, for his own 
advantage, yet in good faith, procures satisfaction-pieces from his 
mortgagees and cancels the mortgages without paying the mortgage 
moneys, and does so upon an understanding to give new mortgages, 
but dies before accomplishing it, and his heirs give such new mort- 
gages: Held, they should have the same effect as the old securities, 
subject to intervening rights; and that the United States were not 
entitled to come in for the amount of duties secured upon bonds 
afterwards given by the deceased mortgagor rateably with the mort- 
gages. United States of America v. Crookshank, 1 Edwards, 233. 

3. (Right to set-off rents against principal and interest of the mortgage 
debt.) Although a mortgagee is tenant to the mortgagor of the pre- 
mises mortgaged, yet the right to set-off rents against the principal or 
interest of the mortgage debt does not necessarily attach as an inhe- 
rent quality of the contract, so as to prevent the assignment of the 
mortgage, except subject to the right on a bill to redeem. J¥oolcott 
v. Sullivan, 1 Edwards, 399. 

PARTITION. 

1. (When granted.) A decree for partition or sale of the real estate will 
not be granted amongst heirs, while the personal property appears to 
be insufficient to pay the debts of the ancestor. Matthews v. Mat- 
thews, 1 Edwards, 565. 

2. (Tenant in common.) A tenant in common of part is not debarred 
from bringing a bill of partition individually, merely because he is a 
trustee as to another part. Cheesman v. Thorne, 1 Edwards, 629. 

PARTNERSHIP. 

1. (Joint speculation and failure of the purchaser.) Where a party in a 
joint speculation pays for goods and sells them bona fide, he cannot 
be charged with a loss arising from the failure of the purchaser: but 
is entitled to be reimbursed one half of the money advanced for the 
original purchase; and this will be so, even although he may have 
declared the debt secured and afterwards accepted of a compromise 
without the consent or knowledge of the other party, provided there 
was no deceit or misleading. Cunningham vy. Littlefield, 1 Edwards, 
104. 

2. (Rights and responsibilities of a member.) One partner can bind 
another in the settlement, adjustment and compounding of a debt due 
to them jointly, without the knowledge or express assent of the other ; 
and when such a power is exercised in good faith and in relation to 
a matter within the scope of the partnership, he cannot be responsi- 
ble to the other for error of judgment or any thing short of a derelic- 
tion of duty. Ib. 

3. (Bill for account.) In the absence of fraud, the next of kin cannot 
file a bill for account against surviving partners, one of whom is ad- 
ministrator to the deceased partner. Hyer v. Burdett, 1 Edwards, 
325. 

4. (Long silence after receiving an account.) If a partner in a single 
partnership transaction receives from the other partner a statement of 
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account between them and is silent for thirteen years afterwards, it 
amounts to an acquiescence. Atwater v. Fowler, 1 Edwards, 417. 

5. (Private debts payable from partnership funds.) A private debt 
without the express assent of the creditor, may, by the understanding 
of partners, become payable out of partnership funds. Colt v. Wilder 
1 Edwards, 484. 

6.'Thus : B, a bookseller, was privately indebted to A for money had and 
received. The former laid out the money in books and brought 
them as stock into a partnership formed with C. The concern be- 
came insolvent ; and B (during C’s absence, but acting for him under 
a power) made an assignment for the benefit of their creditors, and 
put down A as a creditor of the concern. The court considering 
there was proof of C’s understanding, before the insolvency, that the 
debts which B owed for books brought into the concern were to be 
paid out of the copartnership funds: Held, that A was to be con- 
sidered as a creditor of the firm, notwithstanding he had given no 
consent to be so considered, and was entitled to dividends under the 
assignment with the rest of the partnership creditors. Ib, 

PLEADING, 

1. (.Answer.) Material and necessary matter must be explicitly met in 
an answer; but exceptions, founded upon verbal criticism, slight 
defect and omission of immaterial matter, will be invariably disal- 
lowed and treated as vexatious. Baggot v. Henry, 1 Edwards, 7. 

2. (.Answer.) Difference in the mode of answering between a bill filed 
for the discovery of property alleged to have been fraudulently as- 
signed and for the purpose of setting aside the trust-deed, and a bill 
for an account and distribution: and see note a at the end of the 
ease. Cunningham v. Freeborn, 1 Edwards, 28. 

3. (Answer. Fraud or failure of consideration.) In a suit in equity 
founded upon the original consideration of a sale or upon the security 
given for purchase money, a defendant may set up in his answer a 
fraud or deceit in the sale or a breach of warranty, and show a total 
or partial failure of consideration. It prevents circuity of action 
Lewis vy. Wilson, 1 Edwards, 305. 

4. (When strictness is required in an answer.) Where suspicious cir- 
cumstances, gross fraud and collusion are charged in a bill, the de- 
fendant will be held to a strict rule in answering. Not only his 
motives, but his designs, his ‘ unuttered thoughts,’ must be exposed. 
Mechanics’ Bank vy. Levy, 1 Edwards, 316. 

5. (Impertinence.) A short sentence is not impertinent, although it con- 
tains no fact or material matter and may be only inserted in answer 
from abundant caution. Desplaces v. Goris, 1 Edwards, 350. 

6. (Impertinence.) A statement in an answer introduced to show the 
temper with which a bill is filed and the oppressive course pursued 
by a complainant, is not impertinent: it may have an effect upon the 
costs. Ib. 

7. (Impertinence.) If a bill against executors calls specifically and par- 
ticularly for accounts in all their various details, a very voluminous 
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schedule, containing a copy from the books of accounts specifying 
each item of debit and credit, will not be impertinent. It seems, it 
would have been impertinent, if the bill had not thus called for it. 
Scudder v. Bogert, 1 Edwards, 372. 

8. (Impertinence.) Copies of receipts taken by the defendants, for 
moneys paid and charged in account, and making an immense 
schedule to an answer, are impertinent. Jb. 

‘). (Impertinence.) Uf in an answer to a divorce bill, a defendant (not 
the husband) insert matter tending to criminate the wife, or in pallia- 
tion of the husband, it will be deemed impertinent. Monroy v. Mon- 
roy, 1 Edwards, 382. 

10. (Amendment.) Although, as a general rule, a party must answer 
fully, yet he may accompany an admission or denial with explana- 
tions by way of avoidance; and if the complainant required further 
information, he must get it through the interrogatories or charging 
part of the bill. If he has omitted these, he cannot except. His 
course isto amend. Whitney v. Belden, 1 Edwards, 386. 

11. (Answer.) Where a complainant files a judgment-creditor’s-bill 
and charges the defendant ‘has’ property, it is not sufficient for the 
latter to deny, in general terms, that he has any: he must answer as 
to whether he had property at the time the bill was filed. T'rotter v. 
Bunce, 1 Edwards, 573. 

12. (Cross-bill.) A bill which does not pray that the cause may be 
heard at the same time with another cause and one decree be had in 
both, is not, in form, a cross-bill. But it would seem, if they are 
calculated to present one and the same point, although for different 
objects, they may stand together and be prosecuted at the same time. 
Wright v. Taylor, 1 Edwards, 226. 

13. (Plea. Jurisdiction.) Where a complainant files a bill in this court, 
upon a judgment recovered on a bond in a court whose ordinary 
jurisdiction is limited to $100, but which has jurisdiction upon some 
species of bonds to a greater amount, the defendant, in setting up a 
plea that the matter of such judgment was coram non judici for the 
want of jurisdiction, must show affirmatively on the face of the plea, 
that it was not a bond of the latter description, otherwise it will be 
presumed that the court had jurisdiction. Storms v. Storms, 1 Ed- 
wards, 586. 

PRACTICE. 

1. (Amendments.) A party under the privilege of amending, is not to 
introduce matter which would constitute a new bill. Verplanck vy. 
Mercantile Insurance Company, 1 Edwards, 46. 

2. (Amendments.) Amendments can only be granted when the bill is 
defective in parties or in prayer for relief, or in the omission or mis- 
take of a fact or circumstance connected with the substance, but not 
forming the substance itself, nor repugnant thereto. The latter part 
of this principle applies to all pleadings in equity. Jb. 

3. (Explanatory matter.) Material and substantive matter and state- 
ments, allegations and charges, which have been sworn to, cannot 
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be stricken out; they are to be corrected by the addition of explana- 
tory or supplemental statement or additional answer. This regula- 
tion holds as well in ordinary sworn bills as in those where injunc- 
tions are outstanding. Jb. 

4. (Oath as to the truth of proposed amendments.) It seems, that (in asworn 
bill) the complainants, and not their solicitor, ought to have sworn to 
the truth of proposed amendments. Also, that the information upon 
which the new matter was founded, had come to their knowledge 
since the filing of the original bill. Jb. 

5. (Answer.) Matter of fact in an answer, which is not within the dis- 
covery sought, but set up in avoidance, must be proved or made out 
by cireumstances, before a defendant can have the benefit of it. /t- 
water v. Fowler, 1 Edwards, 417. 

6. (Sequestration. Contempt.) This court can, through a sequestration, 
lay hold of property of every description, any where within its juris- 
diction, belonging to a party in contempt for not obeying a decree ; 
and it also has power to apply it in satisfaction. And where the 
delay of an attachment and sequestration would jeopardize the rights 
of the opposite party, the latter may, in the first instance, file a fresh 
bill, thereby restraining the property and party in contempt, and thus 
obtain the effect of the former decree. White v. Geraerdt, 1 Edwards, 
336. 

7. (Dismissal of bill.) If the complainant greatly delays urging on the 
other defendants, the one who stands ready to enter a rule to produce 
witnesses may move to have the bill dismissed as to him for want of 
prosecution. Vermillya v. Odell, 1 Edwards, 617. 

8. (Commission to examine witnesses.) Where a commission to examine 
witnesses has not been returned, it will be necessary to make an 
application to the court to extend the time for closing the proofs: 
otherwise, they can be closed as in ordinary cases, Barnett vy. Par- 
dow, 1 Edwards, 11. 

9. (Costs.) Costs of the suit may be taxed after the court has refused 
to grant a new trial and made a decree, though before a master has 
reported as to an amount for alimony. Mulock v. Mulock, 1 Edwards, 
14. 

10. (Costs.) A defendant may require security for costs at any stage of 
a suit from a non-resident complainant who resides out of the juris- 
diction at the commencement of the suit and continues so. Burgess 
v. Gregory, 1 Edwards, 449. 

11. (Exceptions.) Exceptions for impertinence must be supported tn 
toto or fail altogether; and an exception will be overruled, if it 
includes any one passage which is impertinent. Desplaces v. Goris, 
1 Edwards, 351. 

12. (Rules as to granting new trials.) The rules which formerly goy- 
erned courts of law in granting new trials, upon the ground of testi- 
mony improperly admitted or rejected, has never been adopted in 
equity. Mulock vy. Mulock, 1 Edwards, 14. 

13. (Feigned issue.) The object of a feigned issue in this court is to 
satisfy the mind of the equity judge upon matters of fact ; and the 








176 Digest of Recent Decisions. [Jan. 


object is attained when his conscience is satisfied that, at the trial, 
justice has been substantially done. 1. 

14, (Feigned issue.) Chancery will often grant a second, and sometimes 
a third, fourth and even a fifth trial of a feigned issue, in cases where 
a court of law would not disturb a first verdict. Patterson v.’Acker- 
son, 1 Edwards, 96. 

15. (Feigned issue. Evidence.) It seems, where a feigned issue is 
awarded to try a suggested forgery in a receipt held by a complain- 
ant, the defendants are bound by the same rules of evidence as if the 
party was upon his trial under an indictment for a forgery. Jb. 

16. (Feigned issue. Evidence.) It seems, that where a question of fraud 
depends, not upon the answer and the testimony of one witness, but 
upon facts and circumstances disclosed by the pleadings and proofs 
on both sides, all of which, taken together, still leave the point in 
doubt: the defendant has a right to read his answer on a feigned 
issue. At any rate, it is a fair matter of discretion to give him the 
benefit of evidence before the jury as fully as it exists upon the 
pleadings and proofs. It would follow that the bill should be read, 
with a view to the better understanding of the answer. Sturtevant v. 
Waterbury, 1 Edwards, 442. 

17. (Injunction.) Testimony taken in the cause cannot be read upon a 
motion to dissolve an injunction. Brush v. Vandenbergh,1 Edwards, 
21. 

18. (Injunction.) If there 1s a fair and reasonable question for the court 
to decide, namely, whether a contract may not be specifically exe- 
cuted, an injunction granted in the cause will be retained until the 
hearing. Ib. 

19. (Supplemental bill.) Where a first mortgagee iiles a bill of foreclo- 
sure, and, after a decree, but before a sale, the mortgagor pays the 
interest due and costs, the after-mortgagees cannot have the benefit of 
the decree, except by filing a supplemental bill. Rankin v. Dutch 
Church, 1 Edwards, 20. 

20. (Parties.) A new defendant cannot be added to a suit upon a 
petition. It must be by a supplemental bill. Carow, executor v. 
Mowatt, 1 Edwards, 9. 

21. (Parties.) A person made a party to a suit after testimony taken 
cannot be affected by such proof. Jenkins v. Bisbee, 1 Edwards, 
377. 

22. (Parties... Where a mortgagee has assigned his whole interest, 
and the mortgagor files a bill for an account and to redeem, the 
general rule is that the mortgagee is not a necessary party. Still, if 
there are circumstances rendering it proper, the practice is otherwise. 
Wolcott v. Sullivan, 1 Edwards, 399. 

23. (Special replication.) 'The use of special replications has been dis- 
continued. And if a complainant wants to avoid the effect of matter 
pleaded in bar, he must apply to amend the charging part of his bill. 
This charging part, containing the alleged pretences of a defendant 
and the complainant’s denial of them, amounts, virtually, to a special 
replication. Storms v. Storms, 1 Edwards, 358. 
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24. (Subpena. Service.) Where a copy of subpeena to appear and 
answer is, as to the return day and month, served in blank, it is not 
a good service, and proceedings under it will be set aside. Arden v. 
Walden, 1 Edwards, 631. 

25. (Surety on sale of infant’s estate.) Although a petition to sell infant’s 
real estate sets forth their inability to procure security, and a master’s 
certificate is to the same effect, yet the court cannot dispense with 
sureties. Matter of Thorne, | Edwards, 50 7. 

26. (Witness.) A witness who demurs to a question put to him in the 
examiner’s office, cannot bring the matter before the court. It is for 
the party who puts the question to do so, and if he does not, no one 
else ought or can. Mowatt v. Graham, 1 Edwards, 13. 

RELEASE. 

(Of ‘all claims and demands whatsoever’) The general words in a 
release of ‘all claims and demands whatsoever, are to be restricted 
to the subject-matter of the release. Thus, where P. M. executed a 
release to T. B. C., by which he acknowledged to have received 
from the said T. B. C. a conveyance of a lot of ground described as 
Lot No. 184, valued at $200, in full satisfaction and discharge of all 
claims and demands whatsoever, and, in consideration thereof and of 
$1 released and discharged the said T. B. C. of and from all claims 
and demands whatsoever. It was held, that the release was to be re- 
stricted to the claims and demands which P. M. had against T. B. C. 
for the said lot of ground No. 184; or to some demand of $200 
which the conveyance was intended to satisfy. McIntyre v. Clarke, 
1 Edwards, 34. 

RELIGIOUS INCORPORATION OR SOCIETY. 

1. (Jurisdiction over.) The jurisdiction which chancery has over trusts 
may be exercised over the property or temporalities of religious so- 
cieties (whether incorporated or not) as being trust property; and 
equity will see the trusts faithfully performed. Bowden v. McLeod, 1 
Edwards, 582. 

2. (Where two parties in a congregation dispute.) While two parties in 
a congregation were trying to get the possession of the church and 
their disputes were under scrutiny of a synod, the court directed each 
party alternately to have the weekly use of the church, 6. 

SET-OFPF. 

1. (Distress for rent.) Neither at law nor in equity can there be set-off 
against a distress for rent. Wolcolt v. Sullivan, 1 Edwards, 399. 

2. (Debentures.) Where a party claims a set-off and yet settles the debt 
without further steps to establish his right, this amounts to a volun- 
tary payment. Morton v. Ludlow, 1 Edwards, 639. 

SPECIFIC PERFORMANCE. 

1. (¢ Shall have liberty to purchase.’) The words, ‘shall have liberty to 
purchase,’ contained in a covenant, are to be construed as giving the 
right to a clear title, free from a claim of dower and all other incum- 
brance. It means, the whole title. Matter of Hunter, 1 Edwards, |. 
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2. (Offer to perform.) It is undoubtedly true, that at law the tender of 
the deed or offer to perform specitically after suit brought for non- 
performance, would not affect or take away the right to proceed with 
the suit: but the commencement of an action is not ipso facto a 
deprivation of right to go into equity for leave to perform the con- 
tract. Brush v. Vandenbergh, 1 Edwards, 21. 

3. (llienism of purchasers.) Purchasers of real estate cannot suggest 
their own alienism as a bar to specific performance. Scott v. Thorpe, 
1 Edwards, 512, 

STATUTE OF LIMITATIONS, 

(What will prevent its operation. Pleading.) Ignorance of rights and 
fraud and concealment will prevent the operation of the statute ; but 
& party must set these up distinctly in his pleading. An averment 
that the complainants had not been ‘in a situation to call the guar- 
dians or their representatives to an account,’ is too indefinite. Ber- 
tine v. Varian, 1 Edwards, 342. 

TENDER. 

(What is sufficient.) A mere offer to pay off a judgment, made by a 
person who is ready to purchase the property is not a sutlicient ten- 
der to the judgment-creditor to vary the running of interest. Jones 
v. Moore, 1 Edwards, G32. 

TRUST, TRUSTER. 

1. (Trust property.) Where A is mortgagee and trustee for creditors 
and buys in the real estate (mortgaged to him) in his own name, but 
voluntarily for the benefit of the trust, and afterwards allows a re-sale 
for the like purpose (subject to his just charges and expenses) and 
the amount is credited to the trust fund, he cannot retract; especially 
as the debt owing to him from the trust estate had been satistied. It 
has become trust property. Pierson v. Thompson, 1 Edwards, 212. 

2. (Costs.) A trustee cannot charge the trust estate with the costs of 
defending actions of assault and battery recovered against him, al- 
though the acts arose in an attempt to protect the trust property. 


Tb. 


3. (Commissions.) Where certain persons were to subscribe for a 
large amount of stock and hold it upon trusts afterwards declared, 
and they became trustees for the creditors of the person beneficially 
interested : Held, they could not charge commissions upon the stock 
either as trustees or special agents. 7b, 

UNITED STATES. 

(Priority of payment.) The act of congress of the 2d day of May, 1799, 
which gives the United States a priority of payment in eases of’ in- 
solvency or where any estate in the hands of executors, administra- 
tors or assignees is not sufficient, does not give a priority out of the 
real estate or the proceeds of real estate belonging to or vested in the 
heirs of the debtor. United States of sImerica vy. Crookshank, 1 Ed- 


wards, 233. 
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VENDOR AND PURCHASER. 
(Mistake of law.) A contract entered into under a mutual misconcep- 


tion of legal rights, amounting to a mistake of law in the contracting 
parties, by which the object of it cannot be accomplished, is as liable 
to be set aside or rescinded as a contract founded in mistake of mat- 
ters of fact. Champlin v. Laytin, 1 Edwards, 467. 


WRONG-DOER. 


(Servant.) If a servant or agent commits a trespass ignorantly, upon 


an express promise of indemnity, the promise may be enforced ; but 
if the wrong-doer knows the act to be unlawful, he can never 
enforce the promise. Pierson v. Thompson, 1 Edwards, 212. 


WILL. 


é 


we 


= 


(Construction.) Testator directed the remainder of his personal 
estate to be divided into six equal parts and bequeathed it as follows: 
to his step-daughter M. one share,to his daughter S. one share, to 
the children of his daughter E. one share, to the children of his 
daughter M. one share, to the children of his daughter B one share, 
and to the children of his son J. one share, But if his said children 
or his said step-daughter should die without issue, the share of the 
party dying was to be equally divided between the survivors of his 
children or grandchildren. The daughter died without issue. The 
step-daughter M. married and died, leaving issue. The question was, 
whether they had a right to any part of B’s share: Held that they 
had not. Barnes v. Greenzebach, 1 Edwards, 42. 


. (Construction.) The legal signification of issue, children or grand- 


children, and every word of the like species, when used in a will as 
descriptive of persons who are to take as devisees or legatees, applies 
to those only who are of the blood of the testator or person named 
as the parent and does not comprehend those who may have acquired 
the name or character of children by marriage. They are prima 


facia excluded ; but this rule gives way where there is a clear inten- 


tion to the contrary: for the intent will govern and control the legal 
operation of words. Jd, 


. (Where will is destroyed.) If a will is destroyed in the lifetime of a 


testator without his knowledge, it may still be established upon satis- 


factory proof of its contents, and destruction. Bowen v. Idley, 1 
Edwards, 142. 


. (Construction.) Where a recital in a will manifests an intention to 


make a present bequest and the words of actual bequest are omitted 
by inadvertence or mistake, the words will be supplied; and the 
words will amount to an implied bequest. Therefore, where a tes- 
tator gave ‘unto my cousin 8. M. daughter of my uncle D. O. $1000, 
more than the equal part above mentioned to my uncle D. O.’s 
children ;* and nothing was above mentioned to them, but there was 
a prior clause which gave to the children of seven uncles named 
(not naming D. O. among them) $5,000 each. It was held, that the 
children of D. O. each took $5,000 by implication. Marsh v. Hague, 
1 Edwards, 174. 
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5. (* Children.’) Grandchildren and great grandchildren do not take as 
‘children, except from necessity and where the will would be in- 
operative, or where the testator has shown he did not intend to use 
the term according to its actual meaning, but in a restricted sense. 
They may sometimes be let in under a liberal construction of the 
word ‘children.’ Ib. (S. P. Tier v. Pennell, 1 Edwards, 354.) 
(Wrong description of a person.) If a legacy be given to a person by 
a correct name but with a wrong description or addition, the latter 
will not vitiate the bequest, but will be rejected. In the present case, 
a legacy was left ‘to Mary 3., wife of Nathaniel S., $300. Mary &.’s 
husband was named .4braham and Sarah 8.’s husband was Nathaniel 
S. Upon extrinsic evidence and circumstances: it was held, that 
Mary S. was intended. Smith v. Smith, 1 Edwards, 129. 

. (Construction.) A, by will, after devising specific bequests, be- 
queathed to his daughter C $4000, on her marriage, to the intent that 
she might receive as much as his other children, to all of whom he 
had made large gifts on their marriage. He devised, with limita- 
tions, a dwelling house to each of his four daughters, including C. 
(The son had one given to him during A’s lifetime.) A fifth part of 
the residue of his estate was left to each child. A married after 
making the will, and, by codicil, bequeathed to every after-born 
child ‘an equal share of my property with my other children, not- 
withstanding it may have been hereinbefore appropriated.’ There 
was an after-born daughter: Held, that C’s share was the standard 
for setting out the posthumous child’s rights; and, therefore, the 
latter was entitled to 4000, a house equal in vaiue to C’s, and a sixth 
of the residue. Also, that the after-born daughter took upon the 
same trusts and limitations to which the other daughters were sub- 
ject. Lawrence v. Lawrence, 1 Edwards, 241. 

8. (Insanity of testator.) Although the insanity of a testator is passed 
upon by a surrogate, and, on an appeal from his decision, the chan- 
cellor determines against the will, still it is only conclusive as regards 
the personal estate. The question, whether there is a devise of the 
real estate or not, remains open and can only be set at rest through 
an issue or a trial at law. Therefore, in such a case, no partition can 
be had pending this question. Bogardus vy. Clarke, 1 Edwards, 266. 

9. (Construction.) R. C. devised real estate to his daughter A. and her 
husband for their joint lives, with remainder to such child or child- 
ren as A. should leave at the time of her decease, and to their respec- 
tive heirs, executors, administrators and assigns forever, share and 
share alike. A. left children, and a female grandchild, the daughter 
of a deceased son who had died in the lifetime of A. and her husband, 
Held, that the grandchild was not entitled. Tier v. Pennell, 1 Ed- 
wards, 354. 

10. (Child en ventre sa mere.) Where a daughter was to receive a legacy 
with interest from the time of the testator’s death and the court had 
determined that the rights of a child en ventre sa mere stood upon the 
same footing, interest was given to such child from the time of such 
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testator’s dying and not from its birth. Lawrence v. Lawrence, 1 Ed- 
wards, 557. 

11. (Child en ventre sa mere.) The court having also decreed, that the 
child was entitled to a sum of money (in order to put her on a par 
with other children) in lieu of a dwelling house which had been be- 
queathed by the testator to each of his other daughters, from the time 
of his decease. It was held, that the child was entitled to interest 
upon the money only from the time of her birth. Jb. 

12. (Intention.) Whether a sum directed by a will to be raised out of 
the rents and profits of real estate is to be raised by annual rents and 
profits or by sale or mortgage, is a question of intention, to be col- 
lected from the context of the will and from the purposes to which 
the money is to be applied. Kingsland v. Betts, 1 Edwards, 596. 








DIGEST OF ENGLISH CASES. 


COMMON LAW. 


Cases from 5 Barn. and Adol. Part 2. 


ACTION ON THE CASE. 

{ What is meant by, in an act of parliament.) A private act gave trustees 
of ariver navigation power to sue for arrears of tolls by action of 
debt, or on the case: Held, that assumpsit would lie. Corbett v. Carp- 
mael, 2 N. & M. 834. 

AGREEMENT. 

(Where superseded by subsequent agreement.) On the 28th of May, A, 
entered into an agreement with B. for twelve months, for the per- 
formance of various literary labors, to be afterwards specified by B. ; 
A. to receive six guineas a week, and not to engage during the year 
in any publication similar to the one of which B. was the proprietor. 
On the Mth of October, in the same year, a new agreement was 
concluded between the parties, by which A. agreed to edite a literary 
journal, and to devote all his time and attention to the same, (except 
the hours he had already engaged to devote to the superintendance of 
another publication, of which B. was not the proprietor,) at a salary 
of 101. a week: Held, that the second agreement superseded the first, 
and that A. could not recover the six guineas per week for the remain- 
der of the twelve months after the second agreement came into oper- 
ation. Patmore v. Colburn, 1 C. M. & R. 65. 

AMBASSADOR. 

(Privilege of his servants from arrest.) The privilege from arrest allowed 
to an ambassador’s servant, is the privilege not of the servant, but of 
the ambassador ; and, if he make no application, the court will not 
relieve the party arrested, unless he shows a clear case of service 
as a domestic servant, or under a hiring. (3 Burr. 1676; 2D. & R. 
833.) Fisher v. Begrez, 2 C. & M. 240; 2 D. P. C. 279. 

ARBITRATION. 

1. (Award, where bad becuuse partial only.) The costs of an action and 
of a reference, were to abide the event of the award: the arbitrator 
found, that the plaintiff had a good cause of action on five out of 
eight counts ; that the defendant should pay 5/, damages ; and that no 
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further proceedings should be had in the action: Held, that there was 
no award as to three counts, and no event to authorize the taxation of 
costs on those counts ; and consequently, that no part of the award 
could stand. Norris v. Daniel, 10 Bing. 507. 

2. (Same.) ‘Trespass. Pleas, general issue, and sundry justifications by 
reason of alleged rights of common. 'The cause was referred to an 
arbitrator, costs to abide the event. He awarded for the defendant on 
the general issue, and disposed of the rights contested in the special 
pleas of justification, but did not notice or decide upon the issues 
raised upon those pleas. The court held, the award sufficient. Dib- 
ben v. Marquess of Anglesey, 10 Bing. 568. 

. (Revocation of authority. Examination of parties.) By order of nisi 
prius, a cause was referred to arbitration, with liberty to examine the 
parties, and with stipulations that the death of either party should not 
operate as a revocation of the arbitrator’s authority ; and that if either 
party should, by affected delay or otherwise, prevent the making of the 
award, he should pay the other such costs as the court should deem 
reasonable. The plaintiff died; the defendant, after allowing the 
reference subsequently to proceed for a short time, revoked the sub- 
mission on the alleged ground of bis being deprived of the benefit of 
the plaintiff’s examination. He failed to show that this was the true 
ground, and the court made him pay the costs of a trial occasioned 
by the breaking off of the reference. Smith v. Fielder, 10 Bing. 306 ; 
3 Moo. & Se. 853. 

. (Making order of reference a rule of court. Award, kow far controlled 
by recital. Attachment for non-performance.) A judge’s order for re- 
ferring a cause may be made a rule of court, though the defendant 
gave no authority to his attorney to consent to its being made a rule 
of court. Where a cause and all matters in difference are referred, a 
recital in the award that the action was referred (not mentioning the 
other matters in difference) does not constitute an objection to the 
award on the face of it; such an objection should be made the ground 
of a separate application to set aside the award, supported by affidavits 
showing what were the other matters in difference. An attachment 
for non-performance of an award will not be granted, if an action has 
been commenced, except on the terms of discontinuing the action 
and paying the costs. (1 B.& P.81.) Paull v. Paull,2C. & M. 235; 
2 D. P. C. 340. 

ARREST. 

(Privilege of suitor from.) Where a party to a cause is arrested on pro- 
cess issuing out of one court, while attending at nisi prius in another 
court in expectation of a cause coming on, he must apply for relief to 
the judge at nisi prius, or to the court out of which the process issues, 
and not to the court in which the cause is. Pitt v. Evans, 2 D. P. 
C. 223. 

ASSUMPSIT. 

1. (Consideration.) The plaintiff, an attorney conducting a fiat of bank- 
ruptcy, and having received a debt due to the bankrupt, undertook to 
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pay to the defendant, the bankrupt’s solicitor, the surplus that should 
remain of the sum so received after defraying certain charges incurred 
by the plaintiff, in consideration that the defendant would pay the 
costs of conducting the commission: Held, that there was not a suffi- 
cient consideration to support assumpsit on the defendant’s promise 
to pay such costs, inasmuch as the plaintiff’s engagement was one 
which he had not legally the power to perform. (3 Lev. 161; 3 T. 
R. 17.) Haslam v. Sherwood, 10 Bing. 540. 


2. (Consideration.) No action lies (for want of consideration apparent 


on the face of it) upon the following undertaking :— As you have a 
claim on my brother for £5 for shoes, I hereby undertake to pay the 
amount within six weeks from this date” (5 East, 10; 1C. & J. 461; 
6 Bing. 201 ; 7 B. Moore, 252.) James v. Williams,3 N. & M. 196. 


ATTORNEY. 


1, 


2. 


3. 


5. 


(Duty of, as to deeds deposited with him.) An attorney with whom deeds 
are deposited by a client to obtain an advance of money on them, 
is bound on inquiry by the client to inform him where they are; and 
if, having placed them without the client’s knowledge in the hands of 
a party from whom he has obtained such advance of money, he is 
unable to give him such information, he is chargeable with having 
mislaid them. Wilmot v. Elkington, 1 N. & M. 749. 

(Liability of, for negligence.) An attorney employed by a vendor to 
settle on his part the assignment of a term, allowed him to execute an 
unusual covenant (an unqualified covenant for quiet enjoyment,) 
without explaining to him the liability incurred thereby: Held, that 
he was responsible to him for consequent loss, even though the client 
himself was at the time of his execution aware of the fact from which 
the liability arose, (the death of a cestui que vie.) Stannard y. Ulli- 
thorne, 10 Bing. 491. 

(Liability for costs of action brought without client’s consent. Withdraw- 
ing juror.) An attorney brought an action without his client’s au- 
thority ; at the trial a juror was withdrawn. The court refused to 
order the attorney to pay the defendant’s costs. Hammond v. Thorpe, 
1.C. M. & R. 64. 


4. (Altorney and client.) An attorney has no right, as against his client, 


to retain in his hands money, which he has received as his attorney, 
even though it be the proceeds of an execution against a defendant 
who objects to the amount levied, and who has a rule pending before 
the master, calling on the plaintiff or his attorney to refund the money. 
Sibley v. Leicester, 2 D. P. C. 234. 

(Attorney and client. Summary jurisdiction.) The court will not in- 
terfere to compel an attorney to pay over money, the right to which 
depends upon the existence or non-existence of a special agreement 
between the client and the attorney, which the attorney disputes. 
Hodson v. Terrill, 2 D. P. C. 264. 


6. (Lien for costs.) A verdict was obtained in an action of trover for 


£200, to be reduced to Is. if the goods were delivered up. The 
plaintiff became insolvent; but the defendant, on the application of 
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the assignee, delivered up the goods to him: Held, that the plaintiff’s 
attorney had no claim in respect of his lien for the costs, either against 
the assignee or the defendant, without cither showing express notice, 
or making out a case of fraud. Bloomfield v. Blake, 2 D. P. C. 272. 


. An attorney who has been employed by one party in a cause, and 


then discharged, is not therefore prevented from acting as the attorney 
of the opposite party, unless some case of misconduct be made out 
against him. (9 Bing. 1; 1 Jac. 300; 19 Ves. 261.) Johnson v. Mar- 
riolt, 2 C. & M. 183; 2 D. P. C. 343. 


. (Privileged communication by prisoner to.) A prisoner in close custody 


on a charge of forgery, wrote toa friend ‘to ask Mr. G., or some other 
attorney, if the punishment was the same whether the names forged 
were those of real or fictitious persons.’ Mr. G. was not then or af- 
terwards his attorney: Held, not a privileged communication. Rez 
v. Brewer, 6 C. & P. 363. 


. (Right of, to discontinue action.) If an attorney has reasonable and 


probable grounds for commencing an action, and desists from prose- 
cuting it, because he has subsequently discovered that it cannot be 
successfully proceeded with, he is entitled to recover his costs from 
his client. Lawrence v. Potts, 6 C. & P. 428. 


BANKER. 
Money deposited with a banker is in law a loan from the customer. Sims 


v. Bond, 2 N. & M. 608. 


BILL OF EXCHANGE. 


I. 


we 
bs 


(Title to lost bill. Negligence of loser.) To an action by an indorsee 
of a bill against an indorser who had lost it by accident, it is no defence 
that the plaintiff took the bill under circumstances in which a prudent 
and cautious man would not have taken it without inquiry as to the 
holder’s title, unless gross negligence be imputable to him, or bad faith 
can be inferred from the circumstances. [The effect of this decision 
is to affect materially the authority of Gill v. Cubitt, 3 B. & C. 446, 
and the class of similar cases since decided, and to place the rights of 
indorsees of bills on a much more secure and liberal footing. ] 

And negligence on the part of the looser of the bill of exchange, in 
not publishing his loss, will not cure any defect in the title of a sub- 
sequent holder, in respect of the mode in which the bill came into his 
possession. (See Snow v. Peacock, 3 Bing. 410, in which the contrary 
was held.) Backhouse v. Harrison, 3 N. & M. 188. 


(Conditional acceptance.) On the presentment for acceptance of cer- 
tain foreign bills of exchange, the drawee said he would have accept- 
ed them if he had had funds, (meaning the fund on account of which 
the bills were drawn ;) that he had not been able to obtain those funds 
from France, but that when he did obtain them he would pay the 
bills: Held, that this amounted to a conditional acceptance of the bills, 
and that the defendant, having subsequently received the funds in 
question, was bound to pay the bills. (Cowp. 571.) Mendizabal v. 
Machado, 3 Moo. & 8. 841. 
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3. (Alteration of.) A bill had been originally accepted by defendant, 
payable at his own house in Chelsea ; but six weeks after the delivery 
of the bill to the plaintiff, (the payee,) the defendant at his request 
altered the description, making it payable at J. B’s, Great Surrey 
Street, Blackfriars: Held, that this alteration was immaterial. (3 Esp. 
57.) Walter v. Cubley, 2 C. & M. 151. 

4. (Right of bill-broker to pledge.) A bill-broker, who receives a bill from 
a customer merely for the purpose of getting it discounted, has no 
right to mix it with bills of other customers, and to pledge the whole 
mass as a security for an advance of monies to himself; still less has 
he a right to deposit bills received by him merely for the purpose of 
discount, as a security or part security for money previously due from 
him. And if the pledgee of bills under such circumstances receive 
them from the bill-broker with knowledge or reasonable ground of 
suspicion, he cannot hold them as against the customer. Haynes v. 
Foster, 2 C. & M. 237. 

. (Right to arrest upon, where bill is out of plaintiff’s possession.) It is 
no ground for discharging out of custody a defendant arrested on a 
bill of exchange, that the bill was not at the time of the arrest in the 
plaintiff’s possession, but in that of a party to whom the plaintiff was 
indebted, and to whom he had indorsed it over, if it appear that such 
party holds it only as trustee fur the plaintiff, and is willing to give it 
up for the purposes of the suit. Stone v. Butt, 2 D. P. C. 335. 

BOND. ‘ 

1. (Demand of paymeni.) A bond conditioned for the payment of a cer- 
tain sum, wilh interest, may be put in suit without a previous demand 
of payment. (Com. Dig. Condition, G. 5; 3 Campb. 459.) Gibbs v. 
Southam, 3 N. & M. 155. 

2. (Discharge of:) A. marries B., the widow and successor of C.,a trader, 
and in consideration of the stock-in-trade he receives with her, gives 
a bond conditioned to pay to her children by C., within twelve 
months after her death, 3001. if on an account taken the stock-in-trade 
and effects of the business, if then carried on by .4., shall amount to 
400i.; but to pay 120/. if upon such account the stock-in-trade shall 
not amount to 400/. A., in B’s life-time, discontinues the trade, and 
ceases to have any stock. The obligation is discharged. Beswick v. 
Swindells, 3 N. & M. 159. 

COPARCENER., 

One coparcener cannot sue separately for her portion of the rents ac- 
cruing to all. (Ld. Raym. 64.) Decharms vy. Horwood, 10 Bing. 526. 

COSTS. 

1. (What are costs in the cause.) Costs of an application to discharge the 
defendant out of custody on the ground of coverture, are not costs in 
the cause. Mummery v. Campbell. 10 Bing. 511. 

2. (On judgment by default against one defendant, and verdict for others.) 
In an action on the case against many defendants, where one suffers 
judgment by default, and a verdict is entered for the others, the latter 
are entitled to costs. (4 Jac. 1,¢.3; 3 'T. R. 654.) Price v. Harris, 
10 Bing. 557. 
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3. 


(Remitting damages and costs.) In an action of slander, the jury gave 
£50 damages on one count, and £100 damages on the other nine 
counts, one of which latter was held bad on error, and the plaintiff 
thereupon agreed to remit the £100 damages: Held, that he thereby 
gave up all the costs on those nine counts. Dadd v. Crease, 2 C. & 
M. 223; D. P. C. 269, 


COVENANT. 
( Whether absolute or contingent.) By an agreement for the dissolution of 


C 


a copartnership between the plaintiff and L., the plaintiff, in consid- 
eration of £220 to be paid or secured to him, assigned the debts due 
to the partnership to L.; and L. and the defendant, in consideration 
thereof, severally covenanted with the plaintiff, that they or one of 
them, or their respective executors, &c. would pay the said sum of 
£200 by instalments: Held, that this was an absolute covenant on the 
defendant’s part to pay the said sum at all events; and therefore, that 
the defendant’s discharge under the insolvent act, 7 Geo. 4, ¢. 59, was, 
by s. 46, a good defence to an action brought for instalments, which 
became due after his discharge. Guy v. Newson, 2 C. & M. 140. 
OVENANT TO STAND SEIZED. 


In articles under seal, after a recital of an intended marrige between B. 


and C., A. the father of B., ‘for the support and settlement in the 
world of the young couple, freely giveth and settleth upon B. his 
lands from Michaelmas next, for his natural life, remainder to the 
first son of the marriage, and so on successively for every other son, 
with remainders over. This is a covenant to stand seised, not a mere 
executory contract. Doe d. Jones v. Williams, 2 N. & M. 602. 


DEVISE. 


‘ 
iw 


(Of annuity.) Lands were devised to the use (among others,) that A. 
should take from and out of the premises an annuity or yearly rent- 
charge of £500 to be paid clear of all taxes and deductions, remainder 
to B. for life, subject to the annuity: Held, that the annuity was to be 
paid clear of legacy duty, and was a charge on the land ; and that B. 
having entered under the devise to him, and having been compelled 
to pay the legacy duty on the annuity, under 45 G. 3, c. 28, s. 5, could 
not recover it back from the annuitant. (1 C. & J.101 ; 2 Tyrw. 50; 
2B. & B. 391; 1 Swanst. 562; 2 Sim. 492; 4 Russ. 352.) Stow v. 
Davenport. 5 B. & Adol. 359; 2 N. & M. 805. 


. (Construction of.) Devise to trustees of estate of A., in trust to permit 


testator’s eldest son to receive the rents for his life ; similar devises of 
other estates for the benefit of another son, and of two daughters ; re- 
mainder to trustees to preserve contingent remainders ; and from and 
after the decease of any of his said children, testator devised the estates 
limited to them respectively unto and among all his, her, or their chil- 
dren, living at the time of his, her, or their decease, for life as tenants 
in common, but nevertheless with an equal benefit of survivorship 
among the rest of them, if more than one, and any of them should die 
without leaving issue ; and from and after the decease of all the chil- 
dren of each of said testator’s said sons and daughters without issue, 
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he devised the estates to them respectively limited as aforesaid, unto 
and among all and every the lawefid issue of such child or children dur- 
ing their lives as tenants in common, and to descend in like manner to 
the issue of his said sons and daughters respectively, so long as there 
should be any stock or offspring remaining; and for default or in 
failure of issue of any of his said sons and daughters, he devised the 
estates so limited to him, her, or them, dying without issue, to the surviv- 
ors of his said sons and daughters during their respective lives, in 
equal shares, as tenants in common; and after their respective deaths, 
to the children of the survivors during their respective lives as tenants 
in common, with such benefit of survivorship, as aforesaid ; and after 
the decease of all of them, to issue of such children in like manner as 
he had before devised the original estate of each of his said sons and 
daughters ; and for default or in failure of issue of all his said sons and 
daughters except one, he devised all his freehold estates to that one 
surviving son or daughter in fee. The testator left three children, the 
eldest son (F.) and the two daughters. F. had then four children ; 
one of these died. F. afterwards died, leaving four sons and a daugh- 
ter. The eldest son brought ejectment against the second for a por- 
tion of estate A.: Held, that he could not succeed ; for that either all 
these children took estates tail as tenants in common, with cross-re- 
mainders, or else their father took only an estate for life, and the rule 
in Shelly’s case prevented the grand-children from taking also estates 
for life. 

The doctrine, that a general intent is to be preferred to a particular 

intent in a will, is incorrect and vague. The more correct rule of 
construction is, that technical words, or words of known legal import, 
must have their legal effect, even though the testator uses inconsistent 
words, unless those inconsistent words are of such a nature as to make 
it perfectly clear, that the testator did not mean to use the technical 
words in their proper legal sense. (Doe d. Jesson v. Wright, 1 Bligh, 
51; 2B. & C. 357; 2 Bing. 126.) Doe d. Gallini v. Gallini, 2 N. & 
M. 619. 
(Of lands by codicil.) A codicil duly executed, whereby the testator 
confirms his will, does not give validity to an unattested alteration in 
a devise of lands, made after the execution of the will; nor to an un- 
attested testamentary paper, purporting to devise lands not annexed 
to the will, and not referred to by the codicil. (2 Bing.429.) Ultterton 
v. Robins, 2 N. & M. 819. 

[This is the marginal note of the reporters: we cannot discover 

from the report, that the court decided the point.] 
(Of ‘all my property.) 'Testator, seised in fee of lands, devised to A- 
‘all the property, freehold, leasehold, and of whatever description I 
am possessed of, or have claim to: Held, that these words passed an 
estate in fee in the lands. (6 Bing. 330.) Doe d. Pile v. Wilson, 6 C. 
& P. 301. 


EJECTMENT. 


1. 


(Damages in action for mesne profits.) Tn an action for mesne profits, 
the plaintiff is entitled to receive only the tared costs of the ejectme nt 
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not the extra costs. And where A. took possession of premises on 
the 2d June, and a sum of money became due for ground-rent on the 
24th, for the quarter ending on that day, which he paid, he was held 
entitled, as defendant in an action for mesne profits, to deduct that 
sum from the damages. Doe v. Hare, 2 C. & M. 145; 2D. P.C. 245. 

2. (Practice in —right of reply.) In ejectment, the defendant’s counsel 
has not a right to the general reply, unless he admits the whole prima 
facie case of the lessor of the plaintiff. Where, therefore, the defend- 
ant’s counsel only admitted the plaintiff’s pedigree, and the plaintiff’s 
counsel proved the ancestor’s seisin by receipt of rent, which case was 
answered by setting up a will, the validity of which was disputed by 
the plaintiff, it was held, that the defendant’s counsel was not entitled 
to the general reply. Doe d. Pile v. Wilson, 6 C. & P. 301. 

EVIDENCE. 
|. (Land-tax assessments.) Land-tax assessments are not evidence of 
seisin, where it is shown to be usual to retain the names of deceased 
proprietors on the books after the estate is other hands. Doe d. 
Stansbury v. Arkwright, 1 N. & M. 731. 

. (Secondary evidence.—.Notice to produce.) The plaintiff, who had 
been employed as secretary to the committee of a charitable society 
which had been since dissolved, sued certain members of the com- 
mittee for his salary. He had been appointed pursuant to a resolu- 
tion entered in the committee’s book, of which during his service he 
had the care, but which was afterwards in the possession of a mem- 
ber of the committee not sued in the action: Held, that to prove his 
appointment he was bound to produce this book ; and that notice to 
the defendants to produce it was not sufficient to entitle him to give 
secondary evidence of its contents. Whitford v. Tutin, 10 Bing. 
395. 

3. (Secondary evidence.—Notice to produce.) In debt for rent by the 
assignee of the reversion against the assignee of the term, the plain- 
tiff’s attorney was called by his client to prove the execution of the 
assignment to the plaintiff. On cross-examination (and afterwards 
when called by the defendant’s counsel) he admitted that there had 
been another subsequent deed between the same parties, relating to 
the demised premises, and that he had that deed in court; but he 
refused to produce it, as being part of his client’s title. The defend- 
ant’s counsel then claimed to give parol evidence of the contents of 
that deed (not stating what evidence.) No notice to produce had been 
given. The judge refused to admit such evidence. The court refused 
a new trial. (4 Burr. 2484; see 1 Phill. Evid. 425, 6th edit.; and 1 
Stark. N. P. C. 283.) Bate v. Kinsey, 1 C. M. & R. 89. 

4.(Res geste) A farmer and trader in embarrassed circumstances exe- 
cuted an assignment of all her ‘ effects, stock, book, and book debts, 
for the benefit of her creditors. In an action after her death against 
the assignee, treating him as executor de son tort, it was held, that a list 
of creditors made out about the time of the execution of the assign- 
ment, by the direction of the assignor, was evidence as part of the 
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transaction, for the purpose of disproving fraud : Held also, that the 
assignment conveyed the cattle on the farm. Lewis v. Rogers, 1 C. 
M. & R. 48. 

5. (Declaration, when receivable as part of the res geste.) A was charged 
with manslaughter in killing B by driving over him. C saw the 
carriage drive by, but did not see the accident, and immediately 
afterwards, hearing B groan, went up to him, when B made a state- 
ment as to how the accident had happened: Held, that this statement 
was receivable for the prosecution. Rez v. Foster, 6 C. & P. 325. 

6. (Declaration of former vicar.) Where a vicar brings ejectment claim- 
ing in right of his vicarage, a letter written by a former vicar is ad- 
missible in evidence for the defendant. And a witness for the plain- 
tiff may be cross-examined as to what is inscribed on a tablet fixed 
up in the church. (6C. & P.81.) Doe d. Coyle v. Cole, 6 C. & P. 
359. 

. (Of hearing of appeal.) On an indictment for perjury committed in 
the hearing of a parish appeal, the hearing of the appeal must be 
proved by the production of a regular record made up on parchment, 
the same as ona return to a certiwrari, or by an examined copy of 
such record ; the production of the sessions-book is not sufficient. 
Rex v. Ward, 6 C. & P. 367. 

8. (Confession.) A being in custody on a charge of murder, a fellow- 
prisoner pressed him to tell him ‘how he murdered the boy.’ A put 
him on his oath not to reveal what he told him, and then made a 
statement of the circumstances: Held, that this statement was admis- 
sible against him. Rex v. Shaw, 6 C. & P. 372. 

9. (Confession.) A promise by a constable that the prisoner shall see 
his wife if he will disclose where the stolen property is, is not such 
an inducement as to exclude a confession thereupon made. Nor is 
a request that the prisoner will tell, because the prosecutor can ill 
afford to lose the money. Rez v. Lloyd, 6 C. & P. 393. 

19. (Confession.) A prisoner, who had made a confession to a consta- 
ble in consequence of a promise, was taken before a magistrate, who, 
knowing what had taken place, cautioned him against making any 
confession before him: the prisoner notwithstanding did make a 
confession to him: Held, that this second confession was receivable 
in evidence against him, though it did not appear that the magistrate 
told the prisoner his first confession would have no effect, and he 
might, therefore, have acted under an impression that after having 
once acknowledged his guilt, it was useless to retract. Rer v. Howes, 
6C. & P. 404. 

EXECUTOR AND ADMINISTRATOR. 

(Release of action by one of several executors.) Where an action was 
brought by two of three executors for the balance of account due to 
the testator, and the third without collusion released the action, which 
release was pleaded puis darrein continuance, the court refused to set 
aside the plea. Herbert v. Piggott, 2 D. P. C. 392, 

FIXTURES. 

1. A short time before the expiration of the lease of a house, the land- 
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lord agreed with the tenant to purchase his fixtures at a valuation. 
The lease expired, and the tenant having quitted possession of the 
premises without severing the fixtures, sent the key to the landlord. 
The latter appointed a broker, who appraised the fixtures at £40, and 
signed the appraisement: Held, that the tenant having at the land- 
lord’s request waived his right to remove the fixtures, the matter bar- 
gained for was no longer an interest in land within the statute of 
frauds, and that the former might recover the amount of the bro- 
ker’s valvation in indebitatus assumpsit for fixtures and effects bar- 
gained and sold, without proving a written memorandum. (7 Taunt. 
188; 4 B. M. 73.) Hallen v. Runder, 3 Tyrw. 959. 

2. (Mortgage of, by lessee for years of house.) Lessee for years of a 
house, being also possessed of the fixtures therein by separate pur- 
chase, mortgaged his term ‘ with the fixtures,’ and afterwards became 
bankrupt: Held, that his assignee, who removed and converted them, 
was liable, in trover by the mortgagee, to pay the value of them while 

fixed to the demised premises. (9 East, 215.) Boydell v. M‘ Michael, 

3 Tyrw. 974. 1C. M. & R. 177. 

FORGERY. 

(Evidence.) On an indictment for uttering a forged cheque in the 
name of J. W. on a firm of army agents and bankers, a clerk in the 
former department proved that he did not know of any such cus- 
tomer as J. W., and that he had been told by the other clerks that 
there was not any such customer in the banking department: Held, 
that this was sufficient proof to call upon the prisoner to show that 
there was such a person as J. W. keeping an account with the firm, 
and in the absence of such counter-evidence, was of itself sufficient 
for the consideration of the jury. Rex v. Brannan, 6 C. & P. 327. 

FRAUDS, STATUTE OF, 

1. (Delivery and acceptance. Evidence of contract.) A party residing in 
England orders goods from a merchant abroad ; they are delivered 
abroad on board a ship chartered by him, but on their arrival in Eng- 
land he refuses to accept them. The delivery on board the ship is 
not sufficient to render unnecessary a memorandum in writing of the 
contract under the Statute of Frauds. 

A count, alleging a contract to buy at the shipping price, cannot 
be supported by a memorandum in which the price is not specified. 

The parol evidence showed a contract at the shipping price: Held, 
that this was not evidence to prove a contract at a reasonable price, 
under a count for goods bargained and sold. (5 B. & C.583.) Acebal 
v. Levy, 10 Bing. 376. 

2. (What a sufficient memorandum within.) Where an executory con- 
tract is entered into for the manufacture of goods, without any agree- 
ment as to price, the memorandum of the bargain required by the 
Statute of Frauds need not contain any specification of price. (5 B. 
& C. 583.) Hoadly v. M'Laine, 10 Bing. 482. 

3. (Contract to be performed within a year.) On the 20th July A made 
proposals in writing, not signed, to B, to enter his service as bailiff for 
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a year. B took the proposals and went away, and entered into the 
service on the 24th July: Held, that this was a contract on the 20th, 
not to be performed within a year, and within s. 4 of the Statute of 
Frauds. (1 B. & A. 722.) Snelling v. Lord Hunting field, 1 C. M. & 
R. 20. 

GOODS BARGAINED AND SOLD. 

The defendant ordered a machine to be made without any agreement 
as to the price: he saw it complete, and then paid money on account ; 
admitted it was made conformably to his order, and requested the 
maker to send it home; but refused to pay the price demanded for 
it. The maker refused to deliver it without receiving the full amount, 
and ordered his attorney to proceed for it; whereupon the defendant 
said he would arrange it if they would give him time: Held, that 
there was a sufficient acceptance to entitle the maker to sue for goods 
bargained and sold. (6 B. & C. 388; 8 B. & C.277; 5 B. & A. 942.) 
Elliott v. Pybus, 10 Bing. 511. 

HUSBAND AND WIFE. 

(Judgment against, on warrant of attorney.) Judgment cannot be entered 
up against husband and wife on a warrant of attorney given by the 
wife dum sola, without leave of the court. (2 Chit. Rep. 117.) Staples 
v. Purser, 3 Moo. & Se. 800. 

INDICTMENT. 

(Conclusion contra formam statuti.) A count charging B with shooting 
at A with intent to murder him, and then charging C with aiding and 
abetting B, and at the end concluding with a contra formam statuti, is 
good ; the contra formam statuti need not be separately applied, first 
to the offence of the principal, and then to that of the aider and abet- 
tor. Rex v. Nelmes, 6 C. & P. 347. 

INSURANCE. 

(Warranty to sail.) A warranty to sail on or before a particular day, is 
not complied with by leaving the harbor on that day without having 
a sufficient crew on board, although the remainder of the crew are 
engaged and ready to sail. (3 B. & Ad. 514; 3 B.& C.499.) Graham 
v. Barras, 3 N. & M. 125. 

LANDLORD AND TENANT. 

1. (What constitutes a tenancy.) The plaintiff was employed by the 
Highgate Archway Company to collect their tolls, and lived in the 
toll-house, a shilling a week being deducted from his wages by way 
of rent. The company ceasing to collect toll at that particular spot, 
the plaintiff was dismissed from their employ, and received a notice 
to leave the house, which he promised to do: Held, that these cir- 
cumstances did not constitute him a tenant to the company, and 
therefore that he could not maintain trespass against their agent for 
pulling down the toll-house. (1 B. & C. 531.) Hunt v. Colson, 3 
Moo. & 8. 790. 

2. (Disclaimer.) ‘I have no rent for you; A B has ordered me to pay 
none:’ Held evidence of a disclaimer. Doe d. Whitehead v. Pittman, 
2N. & M. 673. 
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(Presumption of tenancy from payment of rent. How rebutted.) Pay- 
ment of rent is primd facie evidence of a tenancy from year to year ; 
but that presumption was held to be rebutted by showing that the 
rent paid was of the same amount as the rent reserved in an unex- 
pired lease, the premises being at the time of such payment of rent of 
much greater value, than such reserved rent. Doe d. Pritchard v. 
Dodd, 2 N. & M. 832. 


. (Laability of tenant in Scotland for servant’s misconduct.) By the 


Scotch law, the tenant is liable to his landlord if the demised pre- 
mises are burnt by the negligence or misconduct of the tenant’s 
servant in the ordinary scope of his employment. Where the ten- 
ant’s servant burnt down the house by lighting furze to cleanse a 
smoky chimney, although she had been warned by her master against 
the danger of such a proceeding, and in an action brought by the 
landlord for the damage, it was left for the jury to say whether the 
servant was acting within the general scope of her duty, and the jury 
found a verdict for the defendant (the tenant); the court held the 
direction proper, and refused a new trial. MM‘ Kenzie v. M’Leod, 10 
Bing. 385. 

(Surrender by operation of law.) A, the tenant of a house, three cot- 
tages, and a stable and yard, let to him for seven years at an entire 
rent, before the expiration of the term assigned all the premises to B 
for the remainder of the term, the house and cottages being in the 
occupation of under-tenants, the stable and yard in that of A. The 
landlord accepted a sum of money as rent up to the day of the assign- 
ment, which was in the middle of a quarter. B took possession of 
the stable and yard only. The occupiers of the cottages subsequently 
left them, and before the expiration of the term the landlord re-let 
them. A paid no rent after the assignment, but the landlord received 
rent from the under tenants: and before the expiration of the term he 
advertised the whole premises to be let or sold: Held, that there was 
a surrender by operation of law of all the premises. (2 B. & A. 119.) 
Reeve v. Bird, 1 C. M. & R. 31. 

(Increase rent.) A lease contained a stipulation, that for every acre, 
and so in proportion for a less quantity of the land, which the lessee 
should suffer to be occupied by any other person without the landlord’s 
consent, an increase rent should be paid. The tenant undertook to 
use, occupy, dress, and manure the land according to the custom of 
the country. The tenant, without the landlord’s consent, suffered 
other persons to use small portions of the land for the purpose of 
raising a potatoe crop. It was proved to be the custom of the country 
for farmers to pursue that course: Held,that the landlord was entitled 
to the increase rent, this being an occupation of the land by other 
persons. (4 Camp. 77.) Greenslade v. Tapscott, 1 C. M. & R. 55. 

( Forfeiture.) ‘Tenant for years under a lease delivered up possession 
of the premises and the lease, in fraud of his landlord, to a person 
claiming under a hostile title, with the intention of enabling him to 
assert such hostile title, not with the intention of enabling him to hold 
under the lease: Held a forfeiture of the term. (Preston’s Conv. 32; 
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3 B. & C. 399, n.; 2 Sch. & Lefr. 625.) Doe d. Ellerbrock vy. Flynn, 
1C. M. & R. 137. 

LEASE. ; 

1. (For the life of the lessor, what words constitute.) A demised by deed 
to B for the term of Ais natural life ; habendum to B, his executors, 
administrators and assigns ; with a covenant for quiet possession by 
B during the life of A: Held, that this was a demise for A’s life ; and 
semble, that the covenant for quiet enjoyment would itself have con- 
stituted such a demise. Due d. Pritchard v. Dodd, 2 N. & M. 838. 

2. (Agreement for lease. Words of present demise.) A memorandum of 
agreement to let, containing words of present demise for 7, 14, or 21 
years, determinable at the end of either period by notice, at a fixed 
rent payable quarterly, (the first payment to be made at the next 
quarter-day after the date of the agreement,) and containing also 
other stipulations as to repairs, &c., was held to operate as a lease in 
presenti, though it provided for the preparation of a future lease, (12 
East, 168; 15 East, 244; 6 Bing. 206; Cro. Eliz. 33, 486; 5 T. R. 
163.) Warman vy. Faithful, 2 N. & M. 137. 

LIBEL. 

1. (Justification of report of counsel’s speech.) The defendant published 
a report of the proceedings under a commission of lunacy, which the 
plaintiff had attended as a witness, and stated ‘ that the object was to 
set aside a will; that the plaintiff’s testimony, being unsupported by 
that of any other person, failed to have any effect on the jury; and 
that Mr. J. (the counsel against the commission) commented with 
cutting severity on the testimony of Mr. O. (the plaintiff ):’ Held, that 
the whole taken together was a libel; and that a plea justifying only 
the words, ‘ Mr. J. commented, &c.’ was bad. Roberts y. Brown, 10 
Bing. 519. 

2. Semble, that the proprietor of a newspaper, convicted and fined for 
the publication of a libel inserted without his knowledge, cannot re- 
cover against the editor the damages sustained by such conviction. 
Colburn v. Patmore, 1 C. M. & R. 73. 

3. (Vewspaper report, truth of, how far a defence.) A libel in a news- 
paper purported to be a report of proceedings before one of the Cor- 
poration Commissioners. Under the general issue, the defendant was 
allowed to give the accuracy of the report in evidence, in mitigation 
of damages only; and the plaintiff was then allowed to give evi- 
dence in reply of the inaccuracy of the report. Charlton vy. Watton, 
6 C. & P. 385. 

4. On the trial of an action for libel against the publisher of a monthly 
periodical, articles subsequently published in it from month to month, 
alluding to the action, and reflecting on the plaintiff, were held re- 
ceivable as evidence quo animo the libel was published, and as show- 
ing that the defendant himself considered it to apply to the plaintiff. 
Chubb v. Westley, 6 C. & P. 436. 

LIMITATIONS, STATUTE OF. 

1, Indorsee against acceptor of a bill, To take the case out of the statute 
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of limitations the following letter from defendant was given in evi- 
dence :—‘ I beg to say, I cannot comply with your request yet. ‘The 
best way for you would be to send me the bill, and draw another for 
the balance of your money, which will be £30: Held, a sufficient 
acknowledgment that £30 was due, to take the case out of the statute. 
Dabbs vy. Humphries, 10 Bing. 446. 


2. (Acknowledgment by payment of interest.) Payment of interest on a 
note to an administrator who had taken out administration in the 
wrong diocese, held, a sufficient acknowledgment to defeat a plea of 
the statute. Clarke v. Hooper, 10 Bing. 480. 

MALICIOUS PROSECUTION, 

(Probable cause.) In an action against a defendant for having, without 
reasonable or probable cause, made a complaint against the plaintiff 
at a police office, and caused him to be imprisoned and held to bail 
on acharge of having threatened to do the defendant some bodily 
harm, the question whether or not, there was reasonable or probable 
cause, is a question of law to be determined by the judge; but the 
question (which arose on the evidence,) whether the complaint was 
a colorable one or not, ought first to be found by the jury. (6 Bing. 
183.) Venafra v. Johnson, 10 Bing. 301; 3 Moo. & Se. 847. 

MASTER AND SERVANT. 

1, Where a servant, under a general hiring at the rate of so much a year, 
is dismissed for misconduct, he is not entitled to any portion of his 
wages for the current year, even though the master have previously 
recovered damages against him for the same misconduct. T'urner v. 
Robinson, 2 N. & M. 829. 

2. (Hiring for a year.) A hiring at so much a month is a hiring for a 
year. A clerk hired at 12/. 10s. per month for the first year, to advance 
101. per annum till the salary is 180/., is hired for at least one year. (4 
Bing. 309.) Fawcett v. Cash, 3 N. & M. 117. 

MONEY HAD AND RECEIVED. 

1. A. and B. are part owners of a ship, A. being also ship’s husband. A. 
in his own name, deposits with’ his banker the proceeds of a sale of 
the partnership effects. A. and B. cannot join in an action against the 
banker for the amount, (nor can B, sue him as surviving part-owner,) 
unless it appear that A. made the deposit as agent of the firm. (See 
Sims v. Britten, 4 B. & Ad. 375; 1 N. & M. 594; 3 B. & Ad. 354.) 
Sims v. Bond, 5 B. & Adol. 389; 2 N. & NM. 608. 

2. (For money paid by mistake.) A. draws a bill on B. in the country, 
making it payable at C.’s house in London, without C.’s authority, and 
B. accepts the bill in this form, without giving notice to C. or provid- 
ing for payment at C.’s house. A. negotiates the bill, and on becom- 
ing due it is presented by the holder to C., who pays it under the sup- 
position that it is another bill of a different amount and date, drawn by 
B. and accepted by himself, and does not discover his mistake till the 
other bill is presented a fortnight afterwards. B. becomes bankrupt. 
C. cannot sue A. for money had and received. (6'Taunt. 76.) Put 
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quere, if A. had himself received payment as the holder, whether he 
would not have been liable. Davies v. Watson, 2 N. & M. 709. 

3 There being mutual accounts between A. and B., the latter met C., 
A.’s brother, to settle them. C. first produced an account containing 
various items of money received by B. for A.: this account B. settled 
and signed. C. then produced another account relating to other items, 
which B. disputed and refused to settle: Held, that upon this evidence 
A. was entitled to recover the amount of the first account on the count 
for money had and received. Lorymer v. Stephens, 1 C. M. & R. 62. 

NEW TRIAL. 

1. (For rejection of evidence.) Where evidence is rejected, which is ten- 
dered for one purpose, and it is inadmissible for that purpose, but is 
admissible in another view of the case not alluded to at the trial, the 
court will not grant a new trial as upon an improper rejection of evi- 
dence. An affidavit is inadmissible to contradict the statement of the 
judge, as to what occurred at a trial before him. Rez v. Grant, 3 N. 
& M. 106. 

2. In an action on the case against eighteen defendants. two of them A. 
and B. suffered judgment by default; the rest pleaded the general 
issue. A nol. pros. was entered as to A., the damages assessed against 
B. at £900, and a verdict found in favor of the other sixteen. The 
verdict as to one of these being unsatisfactory to the court, a new trial 
was granted as against him, on payment of the costs of all the de- 
fendants except B., leaving the verdict as to the others undisturbed ; 
and the court directed also a re-assessment of the damages against B., 
with a proviso, that on such a re-assessment they should not exceed 
£900. Price v. Harris, 10 Bing. 331; 3 Moo. & Sec. 838. 

PARTNERSHIP. 

1. (Mutual liability of partners.) On a settlement of accounts between 

two part-owners of a ship at the end of the voyage, one (A.) agreed 

to pay the broker’s bill, and in consideration thereof received a pro- 
portionably larger share of the profits. He omitted to pay the broker, 
who sued both owners for his bill, which B. the other owner, paid: 

He'd, that B. might sue A. for the amount. (Owston v. Ogle, 13 East, ) 

Wilson y. Cutting, 10 Bing. 436. 

(Liability of retired partner.) A. and B. being partners, A. retires, and 

B. continues the business, having the partnership effects. C., a credi- 

tor, being told by B. that he must look to him alone for payment, 

draws a bill of exchange for his debt on B.: it is dishonored, and he 
gives him time to pay: Held, that on these facts it should be left to 
the jury (in an action on the consideration of the bi'l against both 
partners,) to say whether there was not an agreement between B. and 

C. that C. should accept B. as his sole debtor, and take from him 

alone the bill of exchange in satisfaction of the joint debt; and that 

such an agreement, followed by the giving of the bill, was a good de- 

fence by way of accord and satisfaction. (3 B. & A.611; 5B. & C. 

196; 4 Esp. 89; 5 Esp. 122.) The court threw some discredit on the 

yy Ag! David v. Ellice, 5 B. & C. 196. Thompson v. Percival, 3 N. 

& M. 167. 
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PAYMENT INTO COURT. 

In an action of indeb. assumpsit by the master of a ship for wages, against 
A., B., C. and D., the plaintiff proved a contract in the handwriting of 
A., signed A., B. and Co., by which the plaintiff was engaged as mas- 
ter at a yearly salary: he proved also services under the contract for 
several years; and he then put in a rule to pay into court a sum of 
money less than the amount of the wages. On the part of the de- 
fendants, it appeared that C. was not a member of a firm of A., B. 
and Co., and not an owner of the vessel. The defendants went into 
accounts including a variety of items, being disbursements on the 
ship’s accounts on the ene hand, and items to the owner’s credit on 
the other: Held, that under the circumstances the whole amount and 
the whole claim were referable to one contract; and that the four 
defendants, having paid money into court, were precluded from set- 
ting up that one of them was not a party to that contract. (Moo, & 
Rob, 250; 4 B. & Ad. 132, 673.) Ravenscroft v. Wise, 1C. M. & R. 
203. 

PERJURY. 

1, The two witnesses necessary to prove perjury are sufficiently satis- 
fied by the production of one vivd voce witness, and also of a docu- 
ment written by the defendant, contradicting his statement on oath. 
Rex v. Mayhew, 6 C. & P. 315. 

2. On the trial of an indictment for perjury, alleged to have been com- 
mitted before a magistrate, the written deposition of the defendant, 
taken down by the magistrate, having been put in to prove what he 
then swore, held, that it was not competent to prove by parol evi- 
dence other matters sworn on the same occasion by the defendant, 
but not mentioned in the deposition. Rer v. Wylde, 6 C. & P. 380. 

PLEADING. 

1. (Variance between venue and declaration.) The plaintiff laid the venue 
in Middlesex; and declared that detendant broke and entered his 
apartment in a dwelling-house situate in London. A demurrer on 
the ground of this discrepancy was overruled, since it did not dis- 
tinctly appear that the city of London was intended, or that there was 
not some place of that name in Middlesex. (2 B. & A. 304.) Smit: 
v. Smyth, 10 Bing. 406. 

2. (Allegation of time.) The declaration stated, that by a mortgage deed 
the mortgaged premises were to be reconveyed, provided the mort- 
gagor paid £1400 on the 1%h March, 1833; and that the mortgagor 
covenanted to pay in manner and at the time thereinbefore appointed 
for payment thereof. Breach, that he did not pay at the time and in 
the manner in the indenture appointed: Held, on special demurrer, 
that the time when the money was to be paid was sufficiently alleged. 
Tildasley vy. Stephenson, 10 Bing. 545. 

3. (Judgment kept on foot by fraud, how to be traversed.) To a plea by an 
executor, that a judgment had been obtained against the testator, and 
that he (the executor) had fully administered, except as to a small 
sum, not sufficient to satisfy the judgment, the plaintiff replies that 
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the testator paid a sum of money in full satisfaction and discharge of 
the debt and judgment, but that the defendant deceitfully, and with 
the intention to defraud and deceive the plaintiff of his damages, 
defers procuring acknowledgment of satisfaction to be entered of the 
said debt, or to be released therefrom, and still permits the judgment 
to remain in full force. Rejoinder, traversing the payment in satis- 
faction: Held, bad, for that the payment and satisfaction were mere 
inducement, and not traversable; the defendant ought to have tra- 
versed the fraud. (1 Saund. 334, n.9; W. Jones, 92; Latch, 111.) 
Jones v. Roberts, 2 C. & M. 219. 

4. (Slatutory justification under general issue.) Where a defendant is 
allowed by statute to give matter of justification in evidence under 
the general issue, he will not be permitted to plead the general issue 
and also a special plea of justification. . Veale v. .M' Kenzie, 1 C. M. 
& R. 61. 

5. The declaration stated that the defendant had been employed to edite 
a certain publication for the plaintiff; and that he did not perform 
the duties of editing the same in a proper manner, but, without the 
knowledge, leave, authority or consent of the plaintiff, falsely, mali- 
ciously and negligently inserled and published in the same a false and 
malicious libel, &c.: that an information was exhibited against the 
plaintiff ‘ for the falsely and maliciously printing and publishing’ the 
said libel; that he was convicted of that offence, and fined £100. 
After verdict for the plaintiff, the judgment was arrested, on the 
ground that the injury sustained was not connected with the breach 
of duty alleged ; for that it did not appear that the printing and pub- 
lishing, whereof the plaintiff was convicted, was the same act with 
that charged against the defendant, viz. the inserting and publishing. 
Colburn v. Patmore, 1 C. M. & R. 73. 

6. (Plea of auterfois convict, proof of.) A plea of auterfois convict stated 
that the prisoner was indicted, convicted and sentenced at a session 
of the peace, duly holden by adjournment on Friday the Sih of July. The 
record produced in support of the plea stated, that the indictment was 
found at a session commenced and holden on Monday, the 1st of July ; 
that the court was adjourned till Tuesday the 2nd ; and that the said 
court having reassembled on Thursday the 4th, was adjourned to Friday 
the 5th, when the prisoner was tried and convicted: Held, that the 
plea was not proved by the record, inasmuch as for want of an ad- 
journment from the Tuesday to the Thursday, the proceedings of 
the Friday were coram non judice, and therefore a nullity. (4C. & P. 
245.) Rex v. Bowman, 6 C. & P. 337. 

PRACTICE. 

1. (Production of written insirument in criminal case.) Indictment against 
B. and C. for conspiring to extort money by means of a charge of 
forgery ; in which a letter written by B. in execution of the conspiracy, 
charging A. with the forgery of a cheque on C.’s bankers, was set out. 
The letter was given in evidence, and conversations were proved re- 
ferring to the cheque alleged to have been forged: Held, that the 
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prosecutor was not bound to produce the cheque, though it appeared 
to be in existence. Rex v. Aldridge, 1 N. & M.776. 

2. (Variance betiveen writ and copy.) The capias was directed to the 
sheriffs of London; the copy served on the defendant, to the sheriff. 
The court discharged the defendant on entering a common appear- 
ance. (10 Bing. 27.) Nicoll v. Boyn, 10 Bing. 339; 3 Moo. & 8. 812. 

3. (Inspection of written instrument.) In an action for slander, imputing 
to the plaintiff that he was the writer of a scandalous letter reflecting 
on the defendant, one of the pleas set forth the letter, asserting that 
the plaintiff was the author, and justified the words spoken. The 
court made absolute a rule for the plaintiff to inspect the letter, with 
witnesses, in order that he might be prepared at the trial to show, 
that it was not his handwriting. Curtis v. Curtis, 3 Moo. & 8. 819. 

PRINCIPAL AND SURETY. 

1. (Execution against surety.) An action having been commenced 
against a surety on apromissory note, he agreed that if the plaintiff 
would take proceedings against the principal, he, the surety, would 
pay the extra costs occasioned thereby ; the plaintiff having done so, 
afterwards issued execution against the surety for the balance due on 
the note, and also the extra costs. The court ordered the execution 
to be reduced to the extent ef the costs included in it. Evans v. 
Pugh, 2 D. P. C. 360. 

2. (Discharge of surety by giving time to principal.) In January 1825, B. 
gave the following guarantee to A., a banker:— Please to open an 
account with, and honor the cheques of C. on Mill account, for whom 
I will be responsible’ The account was opened accordingly, and 
advances were made by A. to B. It was the mode of dealing at the 
bank for the customers to give acceptances occasionally for the bal- 
ance of their accounts. In February, 1827, A. ceased to make advances. 
In October, 1827, a payment was made by C. into the bank. In Feb- 
ruary, 1828, A. took C's acceptance at three months for the amount of 
his balance. It did not appear that B. had actual knowledge of the 
course of business at the bank, although he was solicitor to the 
bankers: Held, that taking the acceptance was a giving of time to 
the debtor, and that B. the surety, was thereby discharged. (8 Bing. 
156; Holt, N. P. C. 84.) Howell v. Jones, 1 C, M. & R. 97, 

SACRILEGE, 

A dissenting chapel is not within the statute 7 & 8 Geo. 4, c. 29, s. 10, 
which makes it a capital felony to break and enter any ‘church or 
chapel, and steal therein. Rez v. Richardson, 6 C. P. 335. 

SHERIFF. 

In error to the Exchequer Chamber from the Common Pleas, the ques- 
tion being, whether the sheriff, who levied on the goods of the de- 
fendant after a secret act of bankruptcy committed by him, was liable 
in trover to his assignees, the eight judges were equally divided in 
opinion ; Gurney B., Taunton, Parke, and Littledale, Js., holding that 
the sheriff was liable; Bolland, Vaughan, and Bayley, Bs., and Den- 
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man, C. J., that he was not. Garland y. Carlisle, 10 Bing. 452; 2 C. 
& M. 31; 3 Tyrw. 705. 

[This question, therefore, which, in Balme v. Hutton, in the same 
court, (9 L. M. 448,) was decided against the sheriff by a majority of 
six judges to one, still remains unsettled until it shall have been adju- 
dicated upon by the House of Lords; where, perhaps, since the intro- 
duction of the Interpleader Act, it is scarcely probable that it will be 
brought for decision. ] 


SLANDER, 

1. These words —‘ He is a thief, and robbed me of my bricks, held ac- 
tionable without any introductory averment. (4B. & Ad. 630.) Slow- 
man v. Dutton, 10 Bing. 402. 

2. These words —‘ This letter (a libellous letter) is your writing, I can 
prove it, and I can transport you,’ held actionable. Curtis v. Curtis, 
10 Bing. 477. 

3. Words are not actionable even with special damage, unless they are 
of themselves disparaging in their nature. (Com. Dig. ‘Action for 


Defamation, D. 30.) Kelly v. Partington, 3 N. & M. 116. 


4. (Privileged communication.) A., the tenant of a farm, required some 
repairs to be done to the house, and B., the landlord’s agent, directed 
C. to do the work. He did it, but in a negligent manner, and during 
the progress of it got drunk, and some circumstances occurred which 
induced A. to believe, that he had broken open his cellar door and 
got to his liquors. ‘Two days afterwards A. met C. in the presence of 
D., and charged him with having broken open his cellar door, and 
got drunk and spoiled the work. A. afterwards told D. in B.’s pres- 
ence, C. not being present, that he was confident C. had broken open 
the door. On the same day A. complained to B. that C. had been 
negligent with the work and had got drunk, and he thought he had 
broken open the cellar door: Held, that this complaint to B. was a 
privileged communication, if made bond fide and without any mali- 
cious intent to injure C.; that the statement to C. in D.’s presence 
was also privileged, if made honestly and bond fide ; and that the cir- 
cumstance of its being made in a third person’s presence did not of 
itself make it unauthorized, but it was for the jury to determine from 
the circumstances, including the character and style of the language 
used, whether it was bond fide or maliciously made: but that the 
statement to D. in C.’s absence was unauthorized and officious, and if 
false, not protected, though made in a belief of its truth. Toogood v. 
Spyring, 1 C. M. & R. 181. 

STATUTE. 

(Proof of.) Where an act of parliament for conducting a private 
company is declared to be a public act, and required to be judicially 
noticed as such without being specially pleaded, it is necessary at a 
trial to prove it by an examined copy of the original. (1 M. & M. 
421.) Beaumont vy. Mountain, 10 Bing. 404; Woodward y. Cotton, | 
C. M. & R. 44. 
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STOPPAGE IN TRANSITU. 

Notwithstanding an indorsement of the bill of lading by the vendee to 
a party who advances money on the security of it, an equitable right 
of (quasi) stoppage in transitu remains in the unpaid vendor, subject 
to the indorsee’s right to be repaid his advances. And the vendor has 
an equity to call upon such indorsee to repay himself out of other 
property of the vendee in his hands: if, instead of doing so, he apply 
for that purpose the proceeds of the goods so equitably stopped in 
transitu, the vendor will have a lien upon the vendee’s interest in 
such other property. (6 East, 21, n.; 7 T. R. 445; Bell’s Commen- 
taries, b. 2, pt. 2, c. 1, art. 3; 1 Atk. 245; 8 Ves. 381; 2 Atk. 444.) In 
re Westzynthius, 2 N. § M. 644. 

TRESPASS. ; 

1. (Possession necessary to justify.) A party who hired a steamboat for 
a pleasure excursion, during which the owner’s captain and crew 
navigated the vessel, was held not to have such a possession as to jus- 
tify him in forcibly turning out a stranger whom the captain had per- 
mitted to come on board. (2 Marsh. 339; 4 M. §& S. 288; 8 Taunt. 
293.) Dean v. Hogg, 10 Bing. 345. 

2. (Pleadings in.) Declaration for trespasses in close A. Plea, that A. 
is part of a waste called B., over which defendant had common 
appurtenant by prescription. Replication, that A. had been inclosed 
and severed from the waste, and held adversely to the commoners 
for twenty years: Held, that this replication was maintained by proof 
thaf part of A. had been inclosed twenty years, and part not, and that 
the trespasses were committed in both parts. (1 B. & C. 156; 2 B. 
§ C. 918.) [Overruling the dictum of the court in Hawke v. Bacon, 
2 Taunt. 156.) Tapley v. Wainwright, 5 B. & Adol. 395 ; 2 N. & M.697. 

. (Pleadings in.) First count, for taking away ‘ goods, chattels, and 
effects ? second, for tearing away and severing ‘fixtures and effects.’ 
Pleas, the general issue, and a special plea to the first count, stating 
the tenancy of the plaintiff to one of the defendants at a certain rent, 
which being in arrear, they distrained the ‘ goods and chattels,’ in that 
count mentioned. Replication, similiter to the general issue, and non 
tenuit to the special plea. The jury found the tenancy as pleaded : 
Held, that on the issue taken in the replication, the trespasses laid in 
the first count were (after verdict) covered by the special plea, though 
some of the articles taken were fixtures. Held also, that the plaintiff 
was entitled to recover for the damage done to his house by severing 
the fixtures from it, but not for the value of them. Twigg v. Potts, 3 
Tyrw. 969; 1C. M. & R. 89. 

VENDOR AND PURCHASER. 

Where a vendor omits to take out a good title within the stipulated 
time, and the purchaser dies, his executor may sue for damages in- 
curred by loss of interest on the deposit money, and the expense of 
investigating the title. (1 M. & 8S. 355; 1 Ventr. 175; 2 B. & B. 102.) 
Orme v. Broughton, 10 Bing. 533. 
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WITNESS. 


1. (Incompetency from interest.) In an action against executors for a 
debt of the testator, an annuitant under the will is not disqualified by 
interest from being a witness for the defendant. (6 Esp. N. P.C.34; 
1 M. & M. 345.) Nowell v. Davies, 5 B. & Adol. 368 ; 2 N. & M. 745. 

2. Where a person called only to produce a document is sworn as a 
witness by mistake, and a question is put to him which he does not 
answer, the opposite party is not entitled to cross-examine him. (1 
Esp. 357.) Rush v. Smith, 1 C. M. & R. 94. 

WORK AND LABOR. 

(Evidence in reduction of damages, in action for.) In an action on a 
special contract for work done under the contract, and for work, 
labor, and materials generally, the defendant may give in evidence, 
that the work has been done improperly, and not agreeably to the 
contract, and the plaintiff in such case will be entitled only to recover 
(on the general count) the real amount of the work done and mate- 
rials supplied. Chapel v. Hickes, 2 C. & M. 214. 





EQUITY. 
(Containing 5 Bligh, Part 4; and Mylne & Keene, Part 2.) 


CHARITY. 

1. (Construction.) A devise of estates to the Fishmongers’ Company, 
subject, among other things, to a charge to distribute among the poor 
138 quarters of coals, or else money to buy the same coals unto the 
same number at the price of 8d. per quarter, reciting that the sum 
total in money for the same coals, at the price aforesaid, amounted to 
4]. 12s. a year ; and further directing, that if the coals be bought for a 
less price, then more coals should be given, leaves it optional with the 
company to distribute either the quantity of coals, or the 4l. 12s. an- 
nually. In re Jordeyn’s Charity, M. & K. 416. 

2. (Construction.) An annual sum was given to trustees, to be paid as 
an apprentice-fee, for a boy who should be chosen out of a particular 
parish ; failing which, out of certain other parishes, and in default of 
the sum being claimed, then for the benefit of Christ’s Hospital. The 
sum was not claimed for many years, and considerable arrears accu- 
mulated in consequence : Held, that Christ’s Hospital was not entitled 
to such arrears, but that they ought to be applied according to a 
scheme. In re Upton Warren, M. & K. 410. 
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COMPOSITION WITH CREDITORS. 


The partners in a firm executed mortgages of the partnership property 
to O., to secure £15,000 in future advances, and D., one of the part- 
ners, conveyed to O. the equity of redemption in an estate, his separ- 
ate property, which was already in mortgage, to secure advances on 
account of the firm to the amount of £10,000. Advances were made 
by O. on account of the firm, which afterwards becoming insolvent, 
a deed of composition was executed, by which the creditors bound 
themselves to accept 7s. in the pound, for which J., one of the part- 
ners, became solely liable ; D. retiring from the firm, and being re- 
leased from the debts: the deed of composition was signed by O. 
‘without prejudice to the securities which he held. The equity of 
redemption in the partnership property was subsequently conveyed to 
O. in discharge of the sums secured upon them, and he at the same 
time bound himself to take £8,000 instead of the £10,000 secured on 
the separate estate of D. On a bill filed by O. to raise the £8,000 by 
sale of the mortgaged premises, and a cross-bill by D. insisting that 
the composition was taken by O, for his whole debt, and that the 
separate estate of D. ought not to be applied in payment of the debts 
of the firm, until the partnership funds had been exhausted: Held, 
that the signature of the composition-deed by O. was not, under the 
circumstances a waiver of the security, and that the equity of D. was 
lost by acquiescence, and barred by want of interest. Duffy App., 
Orr Res., B. 621. 


EXONERATION OF PERSONAL ESTATE. 


The personal estate being primd facie liable to the payment of debts, 
funeral expenses, and legacies, will not be exonerated, unless the in- 
tention of the testator, that it should, be satisfactorily made out from 
the whole context of the will ; a direction to trustees to apply the pro- 
duce of the real estate to these purposes not alone implying the exon- 
eration of the personal estate. (Booth v. Blundell, 1 Mer. 193 ; Driver 
v. Ferrand, 2 R. & M. 681.) Walker v. Hardwick, M. & K. 396. 

FREIGHT. 

An assignment of future freight by the owners ofa ship is good. Doug- 
las v. Russell, M. & K. 488. 

INJUNCTION. 

An injunction was granted on affidavit, before answer, to restrain the 
defendants, trustees of a chapel, erected by a Presbyterian congrega- 
tion for religious worship, according to the usages, discipline, and 
doctrine of the church of Scotland, from electing as a minister a per- 
son not duly licensed by that church ; but an injunction to restrain 
them from allowing persons not so licensed, to conduct public worship 
or in any manner officiate, and from preventing persons so licensed 
and otherwise duly authorized, from officiating during the intermedi- 
ate period prior to such election, was refused. Milligan v. Mitchell, 
M. & K. 446. 
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ISSUE. 

A creditor having under a decree for the administration of assets brought 
in a claim on a bond of E. K., the testatrix and M. K., her sister, the 
master found, under the circumstances, that the bond was a voluntary 
bond given to the creditor as a bounty by E. K. and M. K., without 
any consideration having been paid or given for the same. The 
plaintiffs excepted to the report, on the ground, that the master ought 
to have certified, that the bond was given as an indemnity. The 
creditor excepted, on the ground that the master ought to have certifi- 
ed, that the bond was given partly for services, and partly for money 
lent. On the hearing on exceptions, the Master of the Rolls directed 
three issues in order to ascertain the nature of the bond: Held, on 
appeal to the House of Lords, that the Master of the Rolls, having the 
whole question in point of evidence before him, and being in as good 
a situation to draw a conclusion as a jury could be, ought not to have 
directed the issues. .Vicol App., Vaughn Res., B. 505. 

PARTITION. 

The jurisiiction and practice of the court with respect to proceedings 
under commissions of partition. Manners v. Charlesworth, M. & K.330. 


POWER. 

A power of sale, to be exercised during the continuance of successive 
estates tail, is good, the power being co-extensive only with the estates 
tail, and like them liable to destruction. (Powis v. Capron, Rolls, 
May 5th, 1830, 4 Sim. 138; Biddle v. Perkins, 4 Sim. 135.) Waring 
v. Coventry, M. & K. 349. 

PRACTICE. 

1. (Impertinence.) In a suit for specific performance of an agreement for 
a lease, the defendant may, by his answer, put in issue any fact tend- 
ing to show the insolvency of the plaintiff, however it may impeach 
the plaintiff’s respectability ; but mere imputations on the moral char- 
acter of the plaintiff are impertinent. Pearson v. Knapp, M.& K. 312. 

2. ( Exceptions.) Where a number of exceptions to an answer, allowed 
by the master, are enumerated seriatim, and the defendant takes one 
general exception to the master’s ‘report, alleging that all the before- 
mentioned exceptions ought to have been disallowed ; if the court is 
of opinion, that the master was right in allowing any one of the excep- 
tions, the general exception of the master’s report covers too much, 
and will be overruled. (Green v. Weaver, 1 Sim. 404.) Pearson v. 
Knapp, M. & K. 312. 

SPECIFIC PERFORMANCE. 

(Insolvency.) It is no defence toa bill, filed against a landlord for 
specific performance of an agreement for a farming lease, by a person 
to whom the benefit of the agreement has been assigned, that the 
party with whom the landlord contracted has become insolvent, pro- 
vided the assignee is solvent and in a condition to enter into the usual 
covenants, and there is no evidence that the contract was entered in 
upon consideration personal to the assignor. (Powell v. Lloyd, 1 G. 
& J. 427.) Crosbie v. Tooke, M. & K. 413. 








1835.] Digest of English Cases.—Ecclesiastical. 205 


VENDOR AND PURCHASER. 

Where a party had contracted to purchase, and had been eight years in 
the possession of premises, to which the vendor was unable to make 
a good title, and refused either to abandon the agreement or accept 
such title as the vendor could give, having paid no part of the pur- 
chase-money and no rent; the court on a bill filed by the vendor for 
relief, directed the agreement to be delivered up to be cancelled, and 
the rents and profits to be received by the purchaser to be accounted 
for, and ordered the purchaser to pay the costs of the suit. King v. 
King, M. & K. 442. 

WILL. 

1. (Lapsed legacy.) A testator gave a legacy of £2000 to S. B., and in 
case S. B. should die in his life-time. he directed that the legacy 
should go and be paid to her executors or administrators. S$. B. died 
in the life-time of the testator, having made a will by which she ap- 


pointed R. P. her residuary legatee: Held, that on the death of S. B. 
her next of kin, and not her residuary legatee, became entitled to the 


legacy. (Bridge v. Abbot, 3 Bro. C. C. 224.) Palin v. Hills, M. & 
K. 470. 

. (Construction.) A testatrix gave real and personal estate to trustees, 
in trust for M. K. for life, with remainder as she should appoint ; and 
in default of appointment, in trust to convey the real estate to such 
person or persons as would be the heir-at-law of M. K., and to 
transfer and assign the personal estate to or amongst such person or 
persons as would be the personal representative of M. K. M. K. 
appointed only a part of the personal estate: Held, that the personal 
representatives meant next of kin. Baines v. Otley, M. & K. 465. 


rw) 





ECCLESIASTICAL. 
[Containing 4 Haggard’s Ecclesiastical Reports, Part 1.] 


ADMINISTATION, 

(Wife of legatee.) Administration, with the will annexed, was granted 
to the wife of a residuary legatee, as his attorney, under a memoran- 
dum in his handwriting, the securities justifying. In the goods of 
Eliza Elderton, 210. 

ADULTERY. ; 

A wife brought a suit against her husband for cruelty and adultery, to 
which the husband recriminated. The husband’s adultery was not 
proved ; his recriminatory charge was, by a single witness, supported 
however, by circumstances. A divorce was pronounced for. Ken- 


rick v. Kenrick, 114, 
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ALIMONY. 

The reduction of the husband’s income, by unprofitable speculations, is 
no ground for a proportionate reduction of permanent alimony al- 
lotted twenty years before. .Niel v. Viel, 273. 

CRUELTY. 

1. (.Vature of.) In a suit by the wife for separation on account of cruel- 
ty, where the court is convinced that the safety of the wife is in jeop- 
ardy, or may see reasonable ground to apprehend such a consequence, 
it will interfere to protect her; but where there is neither personal ill 
treatment, such as blows or bodily injury, nor threats of a description 
to excite in a mind of ordinary firmness fear of personal injury, the 
court cannot interfere. The court being of opinion that, assuming 
the facts pleaded to be true, they would not lead to a conscientious 
conviction that the wife might not return to cohabitation without risk 
of life or limb, rejected the libel. .Veeld v. .Veeld, 363. 

2. (Proof of minor circumstances.) When facts of violence are admitted 
to proof, minor circumstances may be consistently admitted, but they 
should be of the same character, though not to the same extent. S. C. 


ae, 
~ 
? 


(Inference.) Averments in a libel distinctly pleaded as facts, are to be 
taken as true, but those of an inferential and argumentative character, 
and which should be sparingly introduced, are to be taken as true 
only to the extent, that the inferences themselves can be fairly drawn 
from the circumstances pleaded as facts. S. C. 

4. (Evidence.) On the question of admitting the libel, letters of the hus- 
band, exhibited by the wife, are evidence against the husband to the 
extent which they support the articles. Explanations therein of his 
conduct must be taken into consideration, but so far only as they ap- 
pertain to the charges in debate. SS. C. 

(Suit for restitution.) A suit for restitution by the wife tends strongly 
to show, that at the time of its institution there was no reasonable 
grounds for apprehending personal violence, but as a wife might haz- 
ard her personal safety rather than separate, such a suit, even where 
legal cruelty was committed prior to its institution, would not neces- 
sarily be a bar to a sentence of separation, S. C. 


« 
~ 
. 


6. (Nature of.) An interdict of intercourse with her own family is not, 
standing alone, a substantive act of cruelty to a wife. S. C. 

DIVORCE. 

{In a suit for restitution of conjugal rights brought by the wife, the hus- 
band pleaded her adultery and impropriety of conduct,—absence from 
home two nights, letters containing distinct admissions of guilt — and 
endeavors to induce individuals, by subornation of perjury, to make 
out that on the nights in question she slept where no suspicion could 
reasonably attach, being proved,—a separation was pronounced for. 
Owen v. Owen, 261. 

INVENTORY AND ACCOUNT. 

(Lapse of time.) A party, after a lapse of thirty-five years, having called 
for an inventory and account of an insolvent estate, the executor, 
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who appeared under protest, was dismissed with costs. Bowles v. 
Harvey, 241. 

PLEADING. 

1, (.Answer.) In answers, a party is bound only to answer to facts, not 
to his own motives, nor to his belief of the motives of another person ; 
and where the plea avers ignorance of the real nature of a transaction 
by a party to such transaction and to the suit, the other party is, in 
his answers to such plea, allowed to state facts inferring full know- 
ledge thereof and acquiescence therein. A party is not bound to an- 
swer, when his answer would criminate himself, nor when it would 
tend to degrade him. Swift v. Swift, 139. 

2. (Allegation.) An allegation contradictory to the libel, both in law and 
in fact, was admitted. Swift v. Swift, 243. 

POWER. 

The testatrix possessing a power of appointment, duly executed it by 
will. By a later will, duly executed and attested according to the 
power, but without any recital of or reference to the power, she dis- 
posed of a real estate over which the power extended, left all the rest, 
residue and remainder of her estates and effects, real or personal, 
plate, &c., or other property, whether in possession, reversion, or 
expectancy, or held in trust for her; revoked and made void all and 
every other will, and wills, by her at any time theretofore made, and 
declared this only to be her last will and testament ; the court — hold- 
ing that the intention to revoke the former will was, taking all the 
contents of the Jatter will together, clear,— refused probate of the 
two papers, as together containing her will, and granted probate of 
the latter paper alone. Hughes v. Turner, 52. 

WILL. 

1. (Probate.) Where a testatrix had a power of appointment, and a 
general probate of her will of 1829, and a codicil thereto, had been 
granted, the delegates, reversing a decree of the prerogative: Held, 
that the court of probate could not, also grant an administration, with 
a will of 1815, and codicils annexed, limited to become a party to 
proceedings in equity, touching the execution of the power by such 
wills ; but must itself decide, whether the will of 1815 was, under the 
circumstances, revoked by the will of 1829, and therefore grant either 
a probate of the will and codicil of 1829 alone, or a probate of those 
papers and of the will of 1815 and its codicils, as together containing 
the will. Hughes v. Turner, 30. 

2. (Contingent.) A will, written eighteen years before the testator’s 
death, containing the passage, ‘ All men are mortal, and no one knows 
how soon his life may be required of him. Lest I should die before 
the next sun, I make my will, was admitted to probate ; the court, 
thinking it not contingent as to the disposition of the property ; and 
that the careful manner in which it had been preserved manifested 
adherence. Burton v. Collingwood, 176. 

3. (Probate.) An unattested letter, disposing of real and personal pro- 
perty, conditioned on the deceased dying during a journey to Ireland, 
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Was not admitted to probate in common form, the deceased having 
returned from Ireland, and subsequently executed a will disposing of 
land, but not referring to the letter or to the personalty. In the goods 
of B. J. Ward, 179. 

4. (Same.) Probate, in common form, of an unattested will, was granted 
on the affidavit of one person only to handwriting, and the consent of 
the executor and sole next of kin in distribution. In the goods of Mary 
Reeton, 209. 

5. (Same.) Where there is a regularly executed paper disposing of 
realty and personalty, and an unexecuted paper in which the disposi- 
tion of real and personal estates are blended, and are dependent upon 
each other, the court will not grant probate of such unexecuted paper ; 
aliter, where the disposition of the one is not dependent on the other. 
Tudor y. Tudor, 199, n. 

6. (Probate. Handwriting.) It has always been the doctrine of the 
court, that similitude of handwriting, even with a probable disposition, 
is not sufficient to entitle a paper to probate, without something to 
connect it with the deceased. Rutherford v. Maule, 224. 

7. (Adherence.) An entry in an account-book, containing a full disposi- 
tion of the property, appointment of executor dated eight months be- 
fore the testatrix’s death, which was sudden, subscribed and carefully 
preserved, pronounced for, though containing these words :— I intend 
this asa sketch of my will, which 1 intend making on my return 
home,’ the circumstances showing adherence of intention. Hattatt v. 
Hattatt, 111. 

8. (Deliberative.) A testator, having executed his will, disposing of realty 
and personalty and duly attested, subsequently wrote, signed, and 
dated a paper complete in disposition, but unattested, having the ap- 
pearance of a draft, and spoken of in a memorandum subjoined as in- 
tended to be settled and transcribed by his attorney, but ‘if he should 
have no opportunity, to be acted upon, if it could be done fairly ; if 
not, the former will to be resorted to? the testator having the oppor- 
tunity of completing such paper, which, if admitted to probate, would 
have been inoperative totally as to the realty, and partially as to the 
personalty, must be presumed to have abandoned it, and to have re- 
verted to the regular will. Elsden v. Elsden, 183. 

9. (Same.) The deceased, in 1812, regularly executed a will, and in 
1818, two codicils to carry real estate ; he, in February, 1828, gave 
instructions for a new will, disposing both of real and personal estate : 
the will was prepared for execution, read over to him, and altered ; 
the sheets altered, re-copied, and the will again read over, afier an 
interval of some davs; the deceased postponed the execution, and in 
March, the will was again read over to him; pencil alterations of 
slight importance were then made; on the 14th November, 1829, 
further alterations were alluded to; the deceased said he would eal] 
and ‘ finish ’ it on the 19th, he died suddenly on the 17th. The court 

refused probate of this instrument, not being satisfied that the deceas- 

ed had finally made up his mind. Gillow v. Bourne, 192. 
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10. (Probability. Forgery.) Probability of disposition is of very little 
weight to negative forgery, though material to prove capacity, volition, 
and the absence of fraudulent imposition. Rutherford v. Maule, 326. 

11. (Presumption of destruction.) Where a will is not traced out of the 
deceased’s possession, but is not forthcoming, the presumption of law 
is, that he destroyed it, (though that presumption may be rebutted by 
proof,) and the presumption requires stronger evidence to rebut it 
when a charge of spoliation is made. The evidence establishing that 
the deceased had possession of, and access to his will, and might have 
destroyed it, and the presumption of law not being rebutted, a copy 
was pronounced against. Wargent vy. Hollings, 247. 


VOL. XIII.—NO. XX¥V. 13 








LEGISLATION. 





OHIO. 


At the first session of the thirty-second General Assembly, begun on 
December 2, 1833, forty-five public acts, three hundred and ten private 
acts and sixty resolutions were passed. 

Auctions. It shall ‘be lawful for any person by himself, or by any 
person by him selected for that purpose, to sell at public vendue, either 
on the premises of the owner or elsewhere, any real estate, horses, sheep, 
hogs, neat cattle, household furniture, or utensils of husbandry, whether 
such person be a licensed auctioneer or not.’ p. 9. 

Majority. All ‘male persons of the age of twenty-one years and up- 
wards, and all female persons of the age of eighteen years and upwards, 
and who are under no legal disability, shall be capable of contracting 
respecting’ real and personal property, &c., and shall be ‘held and 
considered to be of full age.’ p. 10. 

Notaries public. In all cases ‘where it may be necessary to accom- 
pany notarial protestations, attestations, depositions, or other instruments 
of writing with additional evidence,’ notaries public are authorized to 
send for witnesses, to take affidavits and to administer oaths for that 
purpose.’ p. 11. 

Depositions. Depositions taken, pursuant to the provisions of the 
‘act to provide for the taking of depositions, by any judicial or other 
officer residing in this state or elsewhere, having a seal of office, and 
‘ who is authorized by that act to take depositions, shall be admitted in 
evidence by any court, referees or arbitrators, sitting in any county 
within this state, upon the certificate and signature of such officer, with 
his seal of office thereunto annexed ;’ but if such depositions were not 
taken by a judicial or other officer having a seal of office as aforesaid, 
then such depositions shall be further authenticated in the manner re- 
quired by the 11th section of that act. p. 17. 

Contempts. The power of the several courts of this state to issue 
attachments and inflict summary punishments for coutempts of court, 
‘shall not be construed to extend to any cases, except to the misbe- 
havior of any person or persons in the presence of such courts, or so 
near thereto as to obstruct the administration of justice; the misbe- 
havior of any of the officers of the said courts, in their official transac- 
tions; and the disobedience or resistance by any officer of the said 
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courts, party, juror, witness or any other person or persons, to any 
lawful writ, process, order, rule, decree, or command of said courts ;’ 
the ‘ charge is to be stated in writing, and the accused shall be heard in 
his defence by himself or counsel.’ If any person shall ‘corruptly or 
by threats or force, endeavor to influence, intimidate or impede any 
juror, witness or officer in any court, in the discharge of his duty, or to 
obstruct the due administration of justice therein, he shall be liable to 
prosecution therefor by indictment, and shall, on conviction, be pun- 
ished by fine not exceeding $100, or by imprisonment not exceeding 
twenty days, or both, according to the nature and aggravation of the 
offence ; but such prosecution must be instituted within one year from 
the commission of the offence. p. 15. 

Obstructions in watercourses. An act was passed to provide ‘ for the 
removal of drifts and other casual obstructions to watercourses.’ p. 16. 

Convicts. If any person ‘shall buy, barter or exchange any goods of 
any description, with any convict of the Ohio penitentiary, the property 
of the state,’ without leave of the keeper or warden, or shall sell or give 
any spirituous liquors to any convict, he shall forfeit, for every such 
offence, a sum not less than five nor more than one hundred dollars. 
p. 19. 

Crimes. If any physician or other person shall administer to any 
pregnant woman any drug, &c. or shall use any instrument or other 
means whatever, ‘with intent thereby to procure the miscarriage of 
such woman, unless the same shall have been necessary to preserve 
the life of such woman, or shall have been advised by two physicians to 
be necessary for that purpose,’ he shall, on conviction, be punished by 
imprisonment for not more than one year, or by fine not exceeding 
$500, or by both. If the woman be pregnant with a quick child, such 
person shall, in case of the death of the child or the mother by such 
means, be imprisoned in the penitentiary not more than seven years 
nor less than one year. If any physician or other person, while in 
a state of intoxication, shall prescribe any poison, drug or medicine to 
another person, ‘which shall endanger the life of such other person,’ 
he shall be punished by fine not exceeding $100. If any person ‘shall 
prescribe any drug or medicine to another person, the true nature and 
composition of which he does not, if inquired of, truly make known, 
but avows the same a secret medicine or composition, thereby endan- 
gering the life of such other person, he shall be fined in a sum not 
exceeding $100. p. 20. 

Nuisances. If any ‘ persons shall put the carcass of any dead animal, 
or the offals from any slaughter-house or butcher’s establishment into 
any river, creek, pond, road, street, canal, lot, field, &c., or if the owner 
or owners thereof shall knowingly permit the same to remain in any of 
the aforesaid situations, to the annoyance’ of any citizen of this state, 
they shall be fined in a sum not less than one nor more than fifteen 
dollars. p. 22. 

Habeas corpus. If any person shall be committed to prison, or be in 
custody, for any criminal matter, by virtue of any warrant or commit- 
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ment of any justice of the peace of this state, having jurisdiction of 
such criminal matter, such person shall not be discharged from such 
imprisonment or custody by reason of any informality or defect of such 
warrant or commitment ; provided ‘such warrant or commitment shall 
show substantially a criminal matter, for which such justice of the 
peace had jurisdiction so to arrest or commit.’ p. 24. 

Fugitives from justice. When any person shall be brought before 
any justice of the peace, charged with the commission of any criminal 
offence against the laws of any other state or territory of the United 
States, such justice shall hear and examine such charge, and upon 
proof by him adjudged sufficient, shall commit such person to the jail 
of the county, or cause him ‘to be delivered to some suitable person, to 
be removed to the proper place of jurisdiction.’ Whenever any person 
is committed to jail by any justice of the peace by virtue of this act, it 
shall be the duty of the justice ‘forthwith to give notice, by letter, to be 
directed to the sheriff of the county in which such offence shall have 
been committed, or to the party injured by such crime or offence, 
which letter may be sent by mail; and no person so committed shall 
be delayed longer in jail than is necessary to allow a reasonable time to 
the person or persons, so notified, after they shall have received such 
notice, to apply for the persons so committed.’ p. 24. 

Schools. An act was passed ‘to provide for the support and better 
regulation of common schools.’ _p. 25. 

Executors, &c. It shall be lawful for any creditor, heir, widow, de- 
visee, or other person, who may be entitled to the whole or any part of 
the assets, which shall in the course of administration come into the 
hand of any executor or administrator, after the time allowed for the 
settlement of such estate shall have expired, or after the same shall 
have been settled by such executor or administrator before the proper 
court, if such claim shall have been previously liquidated as to its 
amount, either by judgment or the admission of such executor or 
administrator, and the payment thereof shall be withheld, to commence 
suit against such executor or, where bond has been given, to institute 
suit on his bond. No ‘associate judge, clerk of the court of common 
pleas or sheriff shall be appointed administrator or guardian by the 
court in their respective counties.’ Where a suit shall have been insti- 
tuted as aforesaid, and no judgment shall have been previously obtained 
for the liquidation of such claim, such executor or administrator, or his 
securities, may contest the validity of such claim in whole or in part. 
p. 36. 

Divorce. Yn addition to the causes for which the supreme court is 
authorized to grant divorces, it shall have power to decree a divorce 
from the bonds of matrimony, ‘in all cases of fraudulent contract, 
habitual drunkenness for three years, and for total or gross neglect of 
duty” p. 37. 

Wills. Every will hereafter made according to the provisions of 
the ‘act relating to wills, which shall contain a devise of lands, tene- 
ments or hereditaments, shall be construed to convey a fee simple, and 
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the devisee shall take all the estate which the devisor had in the pro- 
perty devised, ‘unless it appears, by express words or manifest intent, 
that a lesser estate was intended.’ p. 41. 

Militia. An act was passed to exempt from military duty in time of 
peace, the members of fire companies. p. 41. 

Justices of the peace and constables. Acts were passed further defining 
the powers and duties of these officers in civil and criminal cases. pp. 
42, 43. 

Bail in criminal cases. It shall be lawful for any person ‘who may 
be bail in any case of recognisance or bond, for the appearance of any 
defendant before any court in this state,’ to surrender him up in the 
vacation of such court to any judge thereof; the surrender is to be 
made in the court house in the proper county; and the judge is to 
make out and deliver to the sheriff or some constable of the county a 
warrant for the commitment of the defendant to jail, unless he ‘shall 
immediately enter into a recognisance with sufficient securities to the 
satisfaction of said judge, according to the original recognisance.’ _ p. 
47. ’ 

Salt. An act was passed ‘to provide for the inspection of salt.’ p. 
47. 

Railroads and canals. Acts were passed to incorporate the Water- 
ford, Cadiz and Philipsburgh Railroad Company, the Hockhocking 
Valley Railroad Company, and the Yellow Creek, Carrollton and Zoar 
Railroad Company, with capital stocks of $1,000,000 each ; the Cleve- 
land and Newburgh Railroad Company, with a capital of $50,000 ; and 
the Lake Erie and Muskingum Road and Canal Company, with a 
capital of $1,000,000. 

Insurance companies. Acts were passed to incorporate the Geauga 
Insurance Company, with a capital of $100,000, and the Ohio Life 
Insurance and Trust Company, with a capital of $2,000,000. 

University. An act was passed to incorporate the ‘ Willoughby Uni- 
versity of Lake Erie. p. 376. 

Miscellaneous corporations. Acts were passed to incorporate fifiy 
religious societies, two athenzeums, seven lyceums, eight library socie- 
ties, nine hanks, three manufacturing companies, &c. 


TENNESSEE, 


Public acts passed at the first session of the twentieth General As- 
sembly, begun and held at Nashville on September 16, 1833. 

Ch. 78.—Appeals. Sec. 1. In all cases originating before a justice 
of the peace, where judgment may be rendered in favor of the plaintiff, 
and the plaintiff shall appeal to the county or circuit court, and such 
court ‘shall not give a judgment more favorable to the plaintiff than that 
given by the justice,’ ‘making allowance for the difference occasioned 
by the interest accruing, it shall be the duty of said court to give judg- 
ment in favor of the plaintiff for the amount so by him recovered, to- 
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gether with the costs recovered before the justice or justices who tried 
the cause, and at the same time to give judgment in favor of the defend- 
ant against the plaintiff, for all costs occasioned by such appeal.’ 

Sec. 2, In all causes commenced in the county court, where judg- 
ment may be given in favor of the plaintiff, and the plaintiff shall appeal 
to the circuit court, with like effect, a similar judgment shall be rendered 
by the circuit court. 

Ch. 15.—Practice. If in a suit in any court of equity, any defendant 
against whom a subpeena or other process shall issue, shall not cause 
his appearance to be entered, and an affidavit shall be made to the satis- 
faction of the court, that the place of residence of such defendant, after 
diligent inquiry, cannot be discovered, the court shall make an order 
directing such defendant to appear at a certain day, which order shall, 
within sixty days, be inserted in some gazette published in this state ; 
and if the defendant do not appear within the time specified by such 
order, or within such further time as the court shall appoint, then the 
plaintiff’s bill shall be taken pro confesso, and such other proceedings 
had thereon as are directed in st. 1787, c. 22. 

Ch. 52. In all ‘cases where a bill may be necessary to be filed to 
divest title to land, and the party or parties against whom said bill is 
contemplated to be filed, reside beyond the limits of this state, said bill 
may be filed in the district or county in which the land lies; and upon 
the affidavit of the non-residence of the party defendant, advertisement 
shall be made as heretofore ; and in all cases where such bills have 
been filed, [and] on, at or before the rendering of the decree, the de- 
fendant or defendants were dead, such decree shall not be void, but the 
heirs of such party may, at any time within five years from the rendi- 
tion of said decree, apply and have themselves made parties, and upon 
due proof of the heirship and death of the ancestor, before rendering 
said decree, said court is hereby authorized to set aside such decree 
and admit said heirs to be parties, and the cause [shall be} then pro- 
ceeded in, in the same manner as if said heirs had been originally made 
parties, or the same had been revived against them.’ 

Ch. 47. See. 1. The judges of circuit courts and chancellors are 
authorized to appoint receivers in vacation. 

Sec. 2. Where lands or interests in lands are directed to be sold by 
order of the court of chancery, founded upon a foreclosure of a mort- 
gage, deeds of trust or any other case where the specific land to be sold 
is mentioned in the decree, upon the application of the complainant, the 
court is empowered to order the property to be sold on a credit of not 
more than two years nor less than six months; and ‘ when the sale is 
made by the master or commissioner and confirmed by the court, no 
right of redemption or repurchase shall exist in the debtor or other 
creditors, but the title of the purchaser shall be absolute, and the court 
may order the surplus of the purchase money, or the bonds and notes 
taken therefor, over and above what is necessary to pay the debt due to 
the complainant, to be paid to the debtor or other creditors, who may 
be legally or equitably entitled thereto.’ 
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Sec. 3. When any defendant to any bill filed in chancery shall be a 
non-resident of this state, the complainant may, after filing his bill, 
‘have publication against such defendant, without issuing a subpcena 
as now required by law. 

Banks. Acts were passed to establish the Planters’ Bank of Tennes- 
see, at Nashville, with branches; its capital is to be $2,000,000; and 
the Farmers’ and Merchants’ Bank of Memphis, with a capital of 
$600,000. 

A resolution was passed, instructing and requesting the senators and 
representatives of the state in congress respectively, to vote against a 
re-charter of the Bank of the United States. 

Ch. 2— Execution, property exempt from. Where ‘any person shall 
die, leaving a wife, or a wife and children, or absconds and leaves his 
family,’ ‘the property now exempt or which may hereafter be exempt 
from execution sale,’ ‘shall be set apart for the use of the widow or 
wife, 

Ch. 20. Sheriffs, &c. are not to levy executions ‘on any crop grow- 
ing or attached to the freehold, before the 15th day of November next 
after such crop is matured. But nothing in this act is to be construed 
‘to deprive landlords of any lien on such crops for rent, or of any 
means of securing or obtaining the same, to which by law they are now 
entitled ;’ nor to prevent the levy of an attachment or execution on a 
standing crop at any time, in case the owner thereof has absconded and 
left the country ; nor to repeal any law or any part thereof, exempting 
certain articles from execution. 

Ch. 80. In addition to the property heretofore exempt from execu- 
tion, ‘there shall also be exempt in like manner, in the hands of a 
person engaged in agriculture from executions issuing upon judg- 
ments founded upon contracts entered into from and after February 
1, 1834, one plough, one hoe, one set of gears for ploughing, one iron 
wedge and one farm horse, mule or yoke of oxen.’ There shall also 
‘be exempt, one set of mechanical tools, such as is usually employed 
by and necessary for one workman, at any particular trade,’ if the de- 
fendant in execution ‘shall usually follow such trade as an employ- 
ment.’ All property exempted from execution in the hands of a debtor 
shall be exempt in the hands of his widow, executor, administrator or 
heirs; such property shall also be exempt from seizure by attachment, 
The ‘ benefits of this act shall extend only to the heads of families.’ 

Ch. 3.—.Vegroes, §c. No ‘stage contractor, or driver, or owner, or 
captain of any steamboat or other water craft, shall receive and carry 
from any place in this state, to any other place, any colored person, 
unless such person shall produce the certificate of the clerk of the 
court of the county from which the stage-coach, steamboat, &c. is 
about to depart, that such colored person is free or generally reputed to 
be so; but if said colored person is a slave, a verbal or written authority 
from the owner shall be sufficient. In case of a violation of the pro- 
visions of this act, the offender shall, on conviction, be fined in a sum 
not less than $200 nor more than $500, and be imprisoned not less than 
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three nor more than six months, and ‘shall be liable to an action of 
trover at the suit of the owner or owners of any slave or slaves so 
received and carried without the aforesaid permission.’ 

Ch. 62. Where any slave shall have concealed himself in any steam- 
boat, stage-coach, &c. without the knowledge or consent of the owner, 
captain, &c. and the same shall not have been discovered before the 
departure of the steamboat, &c. if the owner, captain, &c. shall im- 
prison such slave in the nearest county jail ‘in the direction they are 
going at the time of such discovery, and make publicity to the same, in 
some convenient newspaper,’ he shall not be subject to the penalties 
provided by the preceding act. 

Ch. 75. If any colored person shall make an assault upon any white 
woman, with intent to commit a rape, he shall suffer death by hanging; 
if such colored person be a slave, he shall be tried under the provisions 
of the laws now in force, regulating the trial of slaves; but the master 
or mistress shall have the right to appeal to the circuit court of the 
county. 

Ch. 81. An act was passed to explain the ‘ act concerning free per- 
sons of color, and for other purposes,’ passed December 16, 1831. 

Ch. 61. An act was passed to aid the society for the colonization of 
the free black population of Tennessee, on the coast of Africa, author- 
izing the payment of ten dollars to such society for every free black 
person that shall be removed from the state to the coast of Africa; but 
the sums so paid are not to exceed $500 in any one year. 

Ch. 7.—Justices of the peace. If any officer in whose hands any claim 
shall be put for collection, shall apply to any justice of the peace for a 
warrant on such claim, and shall produce the claim to the justice, the 
justice is required to issue the warrant, without any order in writing 
from the plaintiff. 

Ch. 10.—Horse racing. Every person betting on, or running, or aid- 
ing in running any horse along any public road, ‘shall be liable to be 
indicted under the same rules and provisions as are now in force and 
use in this state against unlawful gambling.’ 

Ch. 16.—Cherokee Indians. An act was passed to extend the laws 
and jurisdiction of the state to the southern limits thereof, over that tract 
of country now in the occupancy of the Cherokees. No tax is to be 
levied upon any native Cherokees residing in the said tract, nor are 
they to be required to work on roads, or to perform militia duty; they 
are to be secured ‘in the unmolested enjoyment of their improvements 
and all personal property, according to their customs and usages,’ and 
may enforce their rights before the courts of the state ; and nothing in 
this act shall interfere with or invalidate their marriage customs. Such 
of the native Cherokees, as have had or shall have the rights of citizen- 
ship extended to them, ‘shall be subject to the same duties and liable 
to the same public dues,’ as other citizens of the state. The courts of 
the state are not to take jurisdiction of any criminal offence committed 
in such territory by Cherokees resident therein, except murder, rape 
and larceny ; and the usages and customs of the Cherokees in all other 
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respects are allowed to them, within the territory, ‘until such time as it 
may be deemed necessary and proper further to abridge or abrogate 
them ; saving always from the benefits and privileges of this exception, 
such of the native Cherokee Indians as have had or may have the rights 
of citizenship extended to them.’ This act is not to authorize any white 
man to settle within such territory ; ‘and nothing in this act contained 
shall be construed to invalidate any law or treaty of the United States, 
made in pursuance of the constitution thereof;’ nor shall it be ‘ con- 
strued to authorize any entry or appropriation or occupancy of any of 
the lands’ in such territory,‘ or to extend our laws for the entry of vacant 
and unappropriated lands over any part’ thereof. 

Ch. 18.—Scire facias. An act was passed ‘to prevent frauds and 
hardships in the issuance of scire facias.’ 

Ch. 22.— Revolutionary pensioners. The clerks of the different courts 
are required, on the application of any revolutionary pensioner, or his 
agent, ‘for a certificate and seal of the county on any power of attorney, 
authorizing said person to draw or receive said pension for the benefit 
of said pensioner, to certify the same without fee or reward.’ 

Railroads. An act was passed to incorporate the Western Railroad 
Company, with a capital of $500,000, for the construction of a railroad 
from Jackson, in the county of Madison, to the Mississippi river. An 
act was also passed ‘to change the name of the Memphis Railroad 
Company to that of the Atlantic and Mississippi Railroad Company ;’ 
its capital stock is to be $600,000; and the railroad is to extend from 
Memphis to the line dividing Mississippi and Tennessee, in the direc- 
tion of the head of the Muscle shoals, on the Tennessee river, in Ala- 
bama. The Pulaski and Florence Railroad Company was incorporated, 
with a capital of $150,000, for the purpose of constructing a railroad 
from Pulaski to a point on the line dividing the states of Alabama and 
Tennessee, ‘so as to meet a railroad which it is contemplated will be 
constructed from Florence to said line,’ 

Ch. 32.—Public shows, &c. This is an act ‘to explain the act of 1819, 
c. 51, taxing shows ;’ it provides that that act shall not be construed ‘to 
prevent artists who execute pieces of painting in this state, from ex- 
hibiting the same and receiving pay therefor, without obtaining a license 
for that purpose.’ 

Ch. 35.—Lien. An act was passed providing, that when any debt 
shall be contracted by the master, owner, &c. of any steamboat or keel- 
boat, within this state, ‘by and on account of any work done, or mate- 
rials or articles furnished for, or towards the building, repairing, fitting, 
furnishing or equipping such steam or keel boat, or for wages due to 
the hands of said steam or keel boat, such debt shall be a lien upon 
such steam or keel boat, her tackle and furniture, provided that suit 
be commenced within three months from the time said work is finished, 
or said materials or articles are furnished, or said wages fall due” The 
act then prescribes the mode of enforcing such lien. 

Ch. 36.—Insolvent estates. An act was passed ‘to regulate and sim- 
plify the distribution and division of the estates of persons dying insol- 
vent.’ 
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Ch. 44.—Fire-hunting. If any person shall be guilty of fire-hunting 
in the night time, and thereby kill or injure ‘any stock of any kind, the 
person so offending ‘shall be guilty of malicious mischief, and tried and 
punished under the same rules, regulations and restrictions, as other 
persons guilty of malicious mischief’ 

Ch. 61.—Insurance company. ‘The Tennessee Marine and Fire In- 
surance Company was incorporated, to be established at Nashville, with 
a capital of $300,000. 

Ch. 68.—Gambling. An act was passed ‘to amend the laws now in 
force to suppress gaming.’ 

Ch. 74.—Poisoning of fish. It shall not be lawful for any person to 
destroy the fish in any of the waters of this state, by putting any poi- 
sonous substance in said waters ; offenders are made liable to a fine of 
ten dollars. 

Ch.76.—Convention. An act was passed to provide for the calling of 
a convention. 

Ch. 86.—Clerks. If any clerk of a county court shall fail or refuse to 
furnish the tax list, at the time and in the manner prescribed by law, he 
shall be liable to indictment, and, upon conviction, he may be removed 
from office. 

Ch. 90.—Religious assemblies. If any person ‘ shall prepare any bar- 
bacue, or other eatables for sale, or shall sell or offer for sale fruits or 
bread stuff, confectionaries, fermented liquors, or any other articles of 
whatever sort, kind or description, within one mile of any worshiping 
assembly, so as to interrupt said worshiping assembly, they shall be 
dealt with as rioters at common law, and, upon conviction thereof, shall 
be fined at the discretion of the court, in a sum not less than five dol- 
lars; provided that nothing herein contained shall prevent any person 
authorized by law from selling the articles abovementioned, at the usual 
places of selling the same.’ If ‘any person shall maliciously throw 
down any fence or enclosure of any camp ground, he shall, ‘on con- 
viction before any justice of the peace in this state, pay the sum of ten 
dollars to the use of the person who may sue for the same.’ 

Ch. 92.— Registration. An act was passed ‘to amend the registration 
aws of this state, and to regulate probate of deeds and other instru- 
ments.’ 

No. 10.—West Point Academy, By this resolution, the senators and 
representatives of the state in congress were respectively instructed and 
requested to oppose the passage of all laws making further appropria- 
tions for the support of this institution. 

No. 11.—.Vew Constitution. By this resolution, the legislature * most 
respectfully recommend to the people to urge it upon the candidates for 
the convention in the several districts, and upon the delegates elected 
to said convention, that, when the new constitution shall have been 
formed, it shall be submitted back to the people to receive their sanction 
by a majority of the votes in the state, before it shall become the estab- 
lished constitution.’ 
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MISSISSIPPI. 


At the seventeenth session of the General Assembly of Mississippi, 
twenty-four public acts, fifty-four private acts, eight resolutions and 
four ‘memorials, were passed. 

Ch. 1.—Militia. An act was passed to provide for the organization 
and discipline of the militia. 

Ch. 9. Probate Court. Sec. 1. Whenever it shall be represented to 
the satisfaction of the probate court of any county, by the parties inter- 
ested in any lands held in joint-tenancy, in common or co-parcenary, 
that an equal division of such lands cannot be made, ‘on account of the 
nature and situation’thereof, such court is authorized to order a sale of 
the lands to be made, and the proceeds shall be distributed among the 
parties interested, according to their respective interests. 

See. 2. Whenever, in the opinion of the judge of the probate court, 
it shall be necessary to order a sale to be made of any lands or tene- 
ments belonging to any deceased person’s estate, where no persons in- 
terested in said lands or tenements are known to be in existence; or 
when it shall be represented to the satisfaction of the court or judge, 
that no person so interested resides within this state, it shall be the duty 
of the court or judge to cause publication to be made in some news- 
paper printed in this state, for the space of three months, describing such 
lands and the estate to which they belong, and requiring all persons 
interested therein to appear and show cause, why such sale should not 
be made ; and if no person shall appear, ‘it shall be lawful for the said 
court to make such order or sale final.’ 

Ch. 9. Idiots, &c. Sec. 3. The guardians of idiots, lunatics, &c. are 
authorized to sell the real estate of such idiots, &c. ‘under the rules and 
regulations now prescribed by law for the sale of real estate by execu- 
tors, administrators, and guardians.’ 

Ch. 10. Merchandise, slaves, §&c. The several tax collectors in this 
state, are required to demand and receive ‘ from all persons deemed by 
them to be transient merchants, visiting any city, town, &c. for the pur- 
pose of selling any goods, &c. and from vendors of slaves, bonds with 
sufficient security, in a penal sum not exceeding $5,000 conditioned 
that the principal obligors shall, before leaving the state, render a true 
account, on oath, of all sales made by them during the time they may 
remain in the state, and that they shall pay the lawful taxes due thereon, 
within sixty days from the date of such bonds. If any such person shall 
fail or refuse when thereto required to enter into such bond, he shall for- 
feit the sum of $500 for every such failure or refusal. When a bond 
shall be executed and delivered as required by the act, it shall be the 
duty of the tax colle. tor to give the obligor a certificate thereof, which 
shall exempt him from being required to enter into any other bond of 
the kind for the term of ninety days from the date of the certificate. If 
any citizen of the state residing permanently therein shall import any 
slaves, and shall sell or otherwise dispose of them for the purpose of 
speculation or profit, he shall be deemed a vendor of slaves within the 
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meaning of this act, and shall be liable to the tax due on such sales. If 
any tax collector shall have sufficient cause to believe any citizen of 
this state ‘to have been within the year, engaged in any such vending of 
slaves,’ he shall require him to deliver, on oath, a true account of such 
sales made since the preceding return or collection of taxes; in case any 
such citizen shall fail or refuse so to do, he shall forfeit $500; but it 
shall not be lawful to require of him any such bond as is above men- 
tioned. 

Ch. 11. Revision of laws. An act was passed to authorize the re- 
vision of the statutes of the state. The ‘ revisor’ is authorized ‘to alter 
and amend the phraseology of the existing statutes, and to prune, correct 
and arrange, alter and amend the provisions thereof, so far as may be 
necessary to render the code harmonious in itself, and consistent with 
the provisions of the revised constitution ; and the said revisor may 
incorporate new provisions, wherever he may deem it expedient to do 
so ; but in all cases of provisions, original and distinct from the existing 
statutes, and not necessary for the attainment of harmony and con- 
sistency, he shall enclose the same in brackets, or designate them with 
some mark of distinction.’ 

Ch. 15. Tenure of offices. The tenure of all offices not otherwise 
provided for by law, shall be limited to, four years. 

Ch. 23. Revenue. An act was passed further to provide for the col- 
lection of the revenue of the state. Among other provisions, it enacts, 
that whenever any assessor or collector shall have funds belonging to 
the state, and shall hold the same after the commencement of the ‘ fiscal 
year, of each year, he shall pay the legal interest on the same.’ The 
fourth section provides, that it shal] be the duty of the collector to levy 
one fourth per cent. on all sums insured in this state by the agent of 
any foreign insurance office ; and it shall ‘be the duty of the agent to 
present, on oath, to the assessor, the amount so insured.’ 

Ch. 1. Insurance company. An act was passed to incorporate the 
Protection Insurance Company, at Natchez, with a capital of $500,000. 

Ch. 6. Shipping company. The Mississippi Shipping Company 
was incorporated with a capital of $500,000 for the purpose of pressing 
cotton, transporting by steamboats, sea-vessels, &c., importing and ex- 
porting merchandise, buying and selling merchandise on their own 
account and on commission, carrying passengers, &c., and generally 
‘ of transacting all business which any private commercial copartnership 
can do;’ it is to be established at Natchez. 

Ch. 13. Railroad and banking companies. An act was passed to 
incorporate the Commercial and Railroad Bank of Vicksburg, with a 
capital of $4,000,000 ; the object of this corporation, is the construction 
of a railroad from Vicksburg, by the way of Clinton, to Jackson. 

Ch. 17. The Grand Gulf Railroad and Banking Company, was in- 
corporated for the purpose of constructing a railroad from Grand Gulf, 
to Port Gibson ; its capital is $1,000,000. 

Ch. 21. The West Feliciana Railroad Company, was invested with 
banking privileges. 
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Ch. 39. Emancipation, &c. An act was passed to emancipate a child, 
which was believed by the legislature, upon examination, to be the 
offspring of white parents. It was supposed that the parents ‘ had pro- 
cured said child to be brought to this state and sold as a slave.’ 

Ch. 43. An act was passed to authorize a certain person who was, at 
that time, twenty years of age, ‘to manage his own real and personal 
estate and to do all other civil acts, in the same manner as if he were 
twenty-one years of age.’ 


MISSOURI. 


Laws passed at the session commenced on November 19th, 1832. 

Ch. 10. Clerks, &c. If the office of any circuit or county court clerk, 
shall be held by any person residing out of the county, it shall be con- 
sidered vacant from and after May 1, 1833. No ‘clerk of any court of 
record in this state, except the clerk of the supreme court, who shail 
keep his office mere than two hundred yards, from the court house, 
sha'l receive any office rent’ The minutes of all ‘ courts of record, of 
each day of every session shall be read in open court, on the morning 
of the succeeding day, except on the last day of the term, when the 
minutes shall be read and signed by the judge or judges at the rising of 
the court.’ Any civil officer who shall be addicted to habitual drunken- 
ness, ‘shall be deemed guilty of a misdemeanor, and shall be proceeded 
against, and punished and removed from office, in the same manner as 
is now provided for by the laws of the land, in case of misdemeanor in 
office.’ 

Ch. 14. Conveyances. Where a husband and wife residing out of 
this state, shall wish to convey real estate of the wife, lying within this 
state, whether the estate came to the wife before or after coverture, ‘ it 
shall be lawful for said feme covert to do so, by joining her husband in 
the conveyance for such real estate, and appearing and acknowledg- 
ing the same before any court of record of the state in which she resides, 
to the judges of which court, or either of them, she is personally known, 
or proved by two witnesses to be the person who executed such deed 
or conveyance ; and such court or one of the judges thereof,’ shall ex- 
plain to her the contents of the deed, and shall examine her separately, 
whether she executed the same voluntarily and without undue influence 
on the part of her husband; and if the wife, upon such examination, 
shall acknowledge such deed to be her act, and shall declare that she 
executed the same voluntarily and without such undue influence, and 
that she does not wish to retract, the court shall cause their clerk to 
draw up a certificate setting forth these facts, which being recorded in 
the county where the real estate is situated, together with the deed duly 
executed and acknowledged by the husband according to law, ‘shall be 
sufficient to bar the claim of said woman to the lands and tenements 
conveyed by such deed.’ 


VOL. XIII.—NO. XXV. 19 
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Colleges. Acts were passed to incorporate Columbia College, at 
Columbia, and the St. Louis University. 

Ch. 18. Manufacturing Company. The Marion Steam Mill Manu- 
facturing Company was incorporated. 

Ch. 21. Library Association. An act was passed to incorporate the 
St. Louis Library Association. 

Counties. Acts were passed to organize the counties of Carroll, 
Clinton, Greene, Lewis, Morgan, Pettis, Pulaski, Ripley, and Warren. 

Ch. 41. Slaves and persons of color. If the keeper of any tavern, 
grocery, dram-shop, &c. permit any persons of color, (other than his 
own slaves, or slaves ‘expressly sent by their master, mistress, or 
overseer,) to assemble together at his tavern, grocery, &c., he shall, for 
every such offence, forfeit and pay a fine not less than five nor more 
than fifty dollars, at the diseretion of the justice of the peace, by whom 
he shall be tried ; but he shall be entitled to a trial by jury, if he require 
it. Ifany persons of color shail disturb any religious congregation ‘ by 
taking a noise or other disorderly conduct, it shall be lawful for any 
sheriff, constable or justice of the peace, ‘to cause them to disperse by 
proclamation ; in case they refuse to disperse, it shall be lawful for any 
justice of the peace to cause them to be brought before him, and upon 
their conviction by a jury, he shall sentence them, ‘to be whipped, not 
more than twenty stripes,’ at his discretion. Sheriffs, under-sheritis, 
constables and their deputies, are to give information of any violation of 
the provisions of this act, ‘to any justice of the peace, in the proper 
county.’ 

Ch. 43. Depositions in civil cases. The official character of any per- 
son, authorized to take depositions, within the United States, may, in 
addition to the mode hitherto provided, ‘be authenticated and proved 
by the certificate and official seal, whether public or private, of the clerk 
of any court of record, of any state or territory, where such person re- 
sides; provided it be also certified, that the judge or justice taking the 
deposition, ‘ was an acting judge or justice of the peace and duly com- 
missioned as such at the date, when such depositions were taken.’ 

Ch. 44. Divorce. The circuit court is authorized to grant divorces 
from the bonds of matrimony, in cases of extreme cruelty or conviction 
of an infamous crime. Whiere ‘one of the parties s!iall be divorced,’ 
‘it shall and may he lawful for the other party to marry again, after two 
years shall have expired.” Applicanis tor divorces are authorized to 
maintain their suits in forma pauperis, ‘if unable to pay the costs, with- 
out manifest injury to themselves or families. No divorce shal] be 
granted by the general assembly, unless the applicant shall have notified 
to the opposite party in writing, his or her intention to apply for a 
divorce to the general assembly, at least two months before the sitting 
of the same, if the opposite party reside in the state ; if such party does 
not reside in this state, the applicant shall publish notice in some news- 
paper prioted in this state, for at least three weeks successively, the last 
insertion to be at least two weeks before the session at which the appli- 
cation is intended to be made; ‘and in all cases, the applicant shall 
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notify the opposite party of the grounds on which he or she intends to 
make such application ; provided, that the causes for such application 
for a divorce shail not have occurred since the next two months pre- 
ceding the sitting of the legislature ; and provided also, that the law 
makes no provision for such case before the judiciary.’ 

Thirteen acts of divorce were passed. 

Ch. 46. Evidence. Printed copies of the ordinances, rules, &c. of 
any city or incorporated town, published by authority of such city or 
town, and all copies in manuscript of the same, certified under the hand 
of the proper officer and having the corporate seal of the city or town 
affixed thereto, shall be competent evidence in all the courts of this 
state. The mayor of any incorporated city in this state, ‘shall have au- 
thority to take the proof and acknowledgment of the execution,’ of any 
deeds, &c. of real estate, covenants, bills of sale, and indentures. 

Ch. 53. Grocers, and tavern keepers. An act was passed further to 
regulate the licensing of grocers, and tavern keepers. 

Ch. 54. Jails, and jailors. The sheriff of any county, in which there 
shall happen to be no jail, or when the jail of such county shall be in- 
sufficient, is authorized to commit any person in his custody, either on 
civil or criminal process, ‘to the nearest jail of some other county.’ 

Ch. 55. Interest. When any judgment shall be rendered in this state, 
upon any contract hereafter made, where such contract does not bear a 
greater interest than ten per cent. such judgment shall bear, until it is 
satisfied, the same rate of interest, as that expressed in such contract. 

Ch. 56. Imprisonment. In all criminal cases, ‘ the tribunals transact- 
ing county business in the several counties, whenever the public good, 
in their opinion requires it, may ‘discharge from imprisonment any 
persons hereafter committed to the jails of their respective counties, 
when the cause of detention shall be non-payment of fine or cost, or 
both.’ When any person shall be so discharged, the costs shall be paid 
in the same manner, as if he had been acquitted of the offence for which 
he was committed ; but ‘ nothing in this act shall be so construed as to 
release any property such person so discharged shal] or may subse- 
quently acquire.’ 

Ch. 57. Judges. ‘Whenever any vacancy shall occur in the county 
court, and the remaining judges of the court ‘shall disagree in the nom- 
ination of a fit person to fill the said vacancy, the said judges shall each 
recommend one fit person to the governor for such vacancy, one of 
whom the governor shall commission to fill said vacancy.’ 

Ch. 59,—State library. An act was passed ‘to provide for the crea- 
tion of a state library.’ 

Ch. 61.—Hbospital. This is an act to authorize a sum of money, not 
exceeding $10,000, ‘to be raised by lottery, to be given to the Sisters of 
Charity, in the city of St. Louis, for the use of the hospital over which 
they may now, or may hereafter, have the control and management. 

Ch. 62.—Militia. This is an act ‘supplementary to the several acts 
to organize, govern and discipline the militia.’ 

Ch. 63.—Penitentiary. By this act, the sum of $25,000 is appro- 
priated for the erection of a penitentiary at Jefferson. 
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Ch. 66.—Redemption. All lands which have been sold for taxes and 
purchased in by the state ‘ shall be redeemable until Janury 1, 1835, 

Ch. 72.—Revision of laws. An act was passed ‘to provide for the 
revisal of the laws of this state.’ 

Ch. 74.—Roads. An act was passed ‘to enforce the performance of 
the duty of overseers of roads.’ 

Ch. 92.—Venue. When any indictment or criminal information shall 
be preferred against any judge of a circuit court, in any county of his 
circuit, ‘the venue is to be changed to some other county.’ So, when 
‘any judge of a circuit court shall be the owner of any slave, or near of 
kin, by blood or marriage, to any free person, against whom an indict- 
ment or criminal information has been or may be preferred, or near of 
kin, by blood or marriage, to any person, for an injury to whom an 
indictment or criminal information has been or may be preferred against 
any other person, or shall be personally interested in the prosecution of 
any indictment or criminal information, he shall cause’ the venue to be 
changed in like manner. When any indictment or criminal information 
shall be pending in any circuit court, ‘if the minds of the inhabitants of 
the county in which the cause is pending, are so prejudiced against the 
accused that he cannot have a fair trial therein, he may make applica- 
tion by petition in writing to the court, or the judge in vacation,’ pray- 
ing a change of the venue to some county in which a fair trial may be 
had, and shall give five days notice of the application to the prosecuting 
attorney ; and the court or judge, being first satisfied of the truth of the 
statements contained in the petition by affidavits of credible persons; 
‘shall award a change of venue to some county where the causes com- 
plained of do not exist ;’ and whenever ‘the like cause for changing 
the venue of any indictment or criminal information shall be within the 
knowledge of the court or judge, a change may be awarded as aforesaid, 
without the application of the party.’ 

Bank of the United States. Resolutions were passed, instructing and 
requesting, respectively, the senators and representatives of the state in 
congress to oppose the re-chartering this institution. 


INDIANA. 


Acts of the General Assembly of the state of Indiana, passed at the 
session of 1833-4. 

Bank. A state bank with ten branches was established; capital, 
$1,600,000 ; the state is to own one half the stock ; the state profits are 
appropriated to the common school fund. 

Canals. A loan at 6 per cent. of $400,000 was authorized for the 
continuation of the Wabash and Erie Canal. 

Clerks. 'They are required to register the names of justices of the 
peace, sheriffs, coroners and constables in their counties, when commis- 
sioned and qualified ; the compensation, fifty cents, is to be paid by the 
officers. 











1835.] Indiana. 225 


Clerks are authorized to administer all oaths required in the conduct- 
ing of civil suits. 

College. Each county is authorized to send one student to the In- 
diana College, who is to receive instruction without expense for two 
years. 

The Wabash Manual Labor College and Teachers’ Seminary was 
incorporated. 

Counties. Three new counties were organized. 

Courts, Circuit. They are to have jurisdiction concurrent in all suits 
by or against executors, administrators, guardians, and their securities 
or representatives, where the amount in controversy shall exceed $50. 
On the chancery side they shall have like concurrent jurisdiction in all 
applications of executors, administrators or guardians to sell real estate 
for the payment of debts or to provide for the wants of minors, idiots, 
&e. 

Depositions. Whenever the attendance as a witness of any judge, 
attorney, clerk or sheriff is prevented by the sitting of any other court, 
their depositions may be taken. 

Evidence. The printed statute books of this state and of the late 
territories of Indiana and Illinois, printed by authority, shall be evidence 
of the private acts contained therein. The printed statute books of 
other states and territories of the United States, purporting to be printed 
by authority, shall be prima facie evidence of the legislative acts therein. 
Copies of the same taken and certified by the secretary of state from the 
statute books of other states deposited in his office, shall also be evi- 
dence. 

Copies of proceedings or judgments before any justice of any state or 
territory of the United States, certified under his hand and seal to be 
true and complete copies of such proceedings or judgments, the clerk 
or prothonotary of any court of record of the county or district where 
such justice shall hold his office, certifying under the seal of such court 
that said justice was at the time when such proceedings were had and 
when such copy was taken, duly commissioned to act as such, shall be 
admissible as evidence in any of the courts of this state. So if the suc- 
cessor of a justice shall certify to the proceedings. Copies of the pro- 
ceedings and judgments of justices in this state shall be evidence when 
certified by such justices or their successors. 

Certificates or instruments under the signature and seal of a notary 
public, shall be prima facie evidence of the facts set forth therein. 

Execution. ‘To the articles exempted from execution by a former 
act, are added six sheep and the wool thereof, and one additional bed 
and bedding. If the execution debtor shall be destitute of any article 
exempted by law, he may claim, as exempt, other articles, the whole 
not exceeding in value $50. 

Fees. Where a criminal is acquitted, he is not to be liable to pay 
fees to the sheriff, clerk, coroner, justice, constable or witnesses for 
services rendered in the prosecution. 

Gambling. Any person keeping a room, &c. for gambling purposes, 
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or any owner renting a room for such purposes, is to be fined not less 
than #50, nor more than $500. It shall be sufficient evidence against 
the owner, if he shall know that his lessee keeps and uses therein any 
gambling apparatus, unless he makes complaint. 

Incorporations. Acts were passed to incorporate five manufacturing 
companies, three insurance companies, and four bridge companies. 

Inspection law. An act was passed regulating the inspection of spirits, 
beef, pork, &c. 

Justices of peace. They are required to file in the office of the clerk 
of the circuit court, on the first day of each term, a list of fines by them 
assessed or collected, for the preceding six months, and also a succinct 
statement of every criminal case tried before them ; and the clerk shall 
lay the same before the grand jury. Their jurisdiction is increased to 
$50, in actions of replevin, trespass vi et armis and on the case. 

Legislature. The president of the senate, speaker of the house and 
chairmen of the respective standing committees, shall have power to 
administer oaths and take depositions. 

Lien. Mechanics are to have a lien on the buildings by them con- 
structed or repaired, situate in any recorded town, to be enforced by 
bill in chancery. The property may be released on the defendant’s 
filing a bond, conditioned to pay the amount due in instalments. 

Journeymen, giving the owner of a building notice that their em- 
ployer is indebted to them, shall have a lien for the balance in his hands 
due to their employer. 

Ve exeat. This process may be issued on claims whether due or not 
due and either legal or equitable. It is to be granted on bill or petition, 
and the judge granting the same shall indorse what bond and security 
shall be required ; the complainant shall give bond and security to pro- 
secute his suit, and to reimburse all damages and costs unjustly occa- 
sioned thereby. The writ shall contain a summons requiring the de- 
fendant to appear at the next circuit court and answer to the bill. No 
temporary departure from the state shall be considered a forfeiture of 
the bond if he return in time to appear when required. 

Practice. In all actions of tort (except slander, malicious prosecu- 
tion, and trespass where title to land is in question,) commenced in the 
circuit court, if the plaintiff do not recover five dollars damages, he shall 
have no more costs than damages. Plaintiffs may dismiss their suits in 
vacation, and this shall operate as a nonsuit. 

Right of property. Persons claiming property seized on execution 
shall make their claim betore some justice in the township in writing 
stating whether it was held as a pledge or absolutely ; which statement 
shall be sworn to; and on the filing a bond by the claimant, the pro- 
perty shall be delivered to him. ‘Lhe justice shall fix the time of trial, 
of which notice shall be given to the execution plaintiff. Either party 
may require a jury of three, six, or twelve. The jury of twelve shall, 
in their verdict, find the value of the property; and if it do not exceed 
$20, the party calling the jury shall pay the cost occasioned thereby ; 
and such jury shall be entitled to no fees if they do not find the value. 
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An appeal is allowed to the circuit court, if taken within ten days. The 
execution plaintiff shall be entitled to recover five per cent.on the value 
of the property found subject to the execution on appeal to the circuit 
court; and if an appeal is made to the supreme court, he shall recover 
ten per cent. 


The right of property seized on a foreign or domestic attachment may 
be tried in like manner. 

Mechanics. They may sell articles left with them to be altered or 
repaired, if not paid, one year after the alteration or repairs are made ; 
ten days notice must be given; the overplus, after paying the debt and 
expenses, is to be deposited in the county treasury ; if not called for in 
one year, it is to be lent out for the benefit of the county library. 

Securities. The security of any public officer, executor, administra- 
tor or guardian, may apply in writing to the person before whom his 
bond may have been approved, to be relieved therefrom, stating under 
oath his fear of loss. Such person shall forthwith issue a summons, 
requiring such public officer, &c. to appear and enter into a new bond 
within six days; but for proper cause further time may be given; on 
failure to enter into further bond or to resign the office, he may be 
fined, on indictment, in a sum not exceeding $50, and also $10 for 
every week thereafter. On further bond being given, the applicant 
shall be discharged from further liability. No other obligor in such 
bond shall be discharged therefrom but on like application. 
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SHORT REVIEWS. 





4 Lecture on the Study of the Law ; being an Introduction to a course of 
Lectures on that subject, in the College of William and Mary, by Brv- 
ERLEY Tucker, Professor of Law. 


This lecture is published in the Southern Literary Messenger. Its 
author is the son of St. George Tucker, whose edition of Blackstone’s 
Commentaries is well known to the profession throughout the country. 
The father filled, many years ago, the professorship now occupied by 
the son. Mr. Beverley Tucker has entered upon his new duties, with 
an ardor that cannot fail of having a happy influence upon the pupils 
who resort to old William and Mary for a legal education. His Intro- 
ductory Lecture shows a genuine interest in young men, and is well 
calculated to enlist their attention. The following remarks on the study 
of the law, upon which so much has been written, have a freshness 
and strength with which we are pleased. 


‘ There is, perhaps, no study that tasks the powers of the mind more 
severely than that of law. In it, as in the study of mathematics, nothing 
is learned at all that is not learned perfectly ; and a careless perusal of 
Euclid’s elements would not be more unprofitable than that of a trea- 
tise on the laws of property. Nor will a mere effort of memory be of 
more avail in the one case than in the other. Both must be remem- 
bered by being understood ; by being, through the exercise of intense 
thought, incorporated, as it were, into the very texture of the mind. 
To this end its powers must be fully and faithfully exerted. As, in 
lifting at a weight, you do but throw away your labor, until you man 
yourself to the exertion of the full measure of strength necessary to 
raise it ; so, in this study, you may assure yourselves that all you have 
done is of no avail, if you pass from any topic without thoroughly un- 
derstanding it. And let no man persuade you that genius can supply 
the place of this exertion. Genius does not so manifest itself. The 
secret of its wonderful achievement is in the energy which it inspires. 
It is because its prompting sting, like the sharp goad of necessity, urges 
to herculean effort, that it is seen to accomplish herculean tasks. He 
is deceived who fancies himself a favored child of genius, unless he 
finds his highest enjoyment in intellectual exercise. He should go to 
the toil of thought like the champion to the lists, seeking in the very 
certaminis gaudia the rich reward of all his labors. 
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‘There may be something startling, I fear, in this exhibition of the 
difficulties that lie before you, and it is proper to encourage you by the 
assurance that by strenuous effort they may be certainly overcome. 
Remember, too, that this effort will be painful only in the outset. The 
mind, like the body, soon inures itself to toil,and wears off the soreness 
consequent on its first labors. When this is done, the task becomes 
interesting in proportion to its difficulty, and subjects which are under- 
stood without effort,and which do not excite the mind to thought, seem 
flat and insipid. 

‘ But lest the student should falter and give back in his earlier strug- 
gles, it is the duty of the teacher to afford him such aids as he can. 
This is mainly to be done by means of such an analysis and arrange- 
ment of the subject as may prevent confusion, and consequent perplexity 
and discouragement. 

‘There are two sorts of analysis, each proper in its place. The one 
philosophical, by which the different parts of a subject are so arranged, 
as to exhibit in distinct groups those things that depend on the same or 
like principles, and such as are marked by characteristic points of re- 
semblance ; giving a sort of honorary precedence to the most important. 
The other sort of analysis may be termed logical. It is that method by 

which different propositions are so arranged, as that no one of them 
: shall ever be brought under consideration, until all others which may 
be necessary to the right understanding of that one, have been estab- 
lished and explained. Of this last description are Euclid’s elements, in 
which it is interesting to observe that no one proposition could with 
propriety be made to change its place ; each one depending for its de- 
monstration, directly or indirectly, upon all that have gone before. 
‘Blackstone’s Commentaries may be cited as an example of philo- 
sophical analysis. He has, indeed, been careful to avoid perplexing his 
reader, through the want of a strictly logical arrangement, by dealing 
chiefly in generalities, and never descending to such particulars as 
might be unintelligible for want of a knowledge of matters not yet 
treated of. This I take to be the reason why his work has been char- 
acterized as being “ less an institute of law, than a methodical guide or 
elementary work adapted to the commencement of a course of study. 
He treats most subjects in a manner too general and cursory to give the 
student an adequate knowledge of them. After having pursued his 
beautiful arrangement, he is obliged to seek elsewhere for farther de- 
tails. After having learnt the advantage of system, he is almost at the 
threshold of the science, turned back without a guide, to grope among 
the mazy volumes of our crowded libraries. This cannot be right. If 
system is of advantage at all, it is of advantage throughout. Were it 
practicable, it would be better for the student to have a single work, 
which, embracing the whole subject, should properly arrange every 
principle and every case essential to be known preparatory to his step- 
ping on the arena. Much, very much indeed, would still be left to be 
explored in the course of his professional career, independent of the 
_ apices juris, which the most vigorous and persevering alone can hope 
to attain.” — Tucker’s Commentary, Introduction, p. 4,’ 
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The remarks of Professor Tucker, on the light in which law students 
are regarded by the professors at William and Mary, and the liberal 
character of the discipline of this seminary, are spirited and proper. 
‘It has been the study of the professors,’ says Professor Tucker, ‘ to 
cultivate, at the same time, the intellect, the principles and the deport- 
ment of the student, laboring with equal diligence to infuse the spirit of 
the scholar and the spirit of the gentleman. He comes to us as a gentle- 
man. As such we receive and trust him, and resolutely refuse to know 
him in any other character,’ 


«+ Charge to the Grand Jury of the County of Suffolk, for the Common- 
wealth of Massachusetts, at the opening of the Municipal Court of the 
City of Boston, on the First Monday of December, A. D. 1834. By 
Perer Oxensrivce Tracuer, Judge of that Court. 


The following extract from Judge Thacher’s Charge, will furnish our 
distant readers with an idea of the feelings with which the atrocious 
burning of the Convent, at Charlestown, was regarded by the better 
portion of citizens among us. We are happy to be able to put upon 
record such explicit testimony from so valuable a source. 

‘ However a good citizen may wish to throw a veil over the faults of 
his countrymen, it would be an inexcusable neglect, were I to omit, 
upon this occasion, to speak of that outrage, which was lately perpetrat- 
ed in this vicinity, and which was marked with such disgraceful char- 
acters. A ferocious band of daring men invaded, at midnight, a com- 
munity of females, separated from the ordinary pleasures of life, and 
devoted by a consecrated vow, to the education of youth, and to a cul- 
tivation of a life of religion, according to their sense of duty. The 
rioters, having with threats and violence, roused the unsuspecting in- 
mates from their peaceful sleep, and rifled the apartments of their val- 
uable contents, destroying what they could not plunder, applied the 
torch to the splendid edifice, and reduced it to ashes. The firemen, 
ever on the watch, and never tired of hard duty, hastened to the spot, 
but were not permitted to attempt to extinguish the flames. Such a 
scene of popular madness, and of culpable official neglect, ean hardly 
find a parallel in that period of the French revolution, which will ever 
be remembered as the reign of terror. There, men, exasperated and 
rendered mad by long oppression, waged barbarous and bloody war 
against men. Had it been known, that this peaceful community was 
likely to be thus disgraced, thousands of our citizens would have rushed 
to the rescue of those venerated sisters of religion. But the unoffending 
victims took no precaution, because they considered themselves armed 
by their very defencelessness, — by their sex, by their vocation, and by 
the sacred trust which was confided to them by parental affection, to 
watch for the safety of sixty young female children. Anarchy was per- 
smitted to reign, and it did its own work. The ruthless mob rioted for 
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a time on living faith and innocence. They even invaded the sacred 
repose of the tomb, and scattered to the winds the mouldering fragments 
of mortality, which there rested in hope, waiting for the resurrection of 
the just. Hereafter, as the traveller visits the height which is immor- 
talized in our history, and gazes on its towering monument, the memo- 
rial of devoted patriotism,’ he will direct his eye a little farther in the 
distance to the spot, on which this tragedy was acted. Would it were 
but a work of fiction, and that it derived all its horrors from the imag- 
ination of the poet. But the black record now makes part of history. 
It will be read in all future time, wherever civilization exists. It is a sad 
commentary on our free institutions. The constitution of this common- 
wealth guarantees freedom of conscience to all sects and denominations 
of religion. Toleration is a right established by a law, which cannot be 
repealed by the ordinary course of legislation; and happily, the rights 
of conscience are not at the control of a dominant sect. But in the de- 
struction of the Ursuline Convent, on Mount Benedict, it was seen, that 
a portion of the people could wage war, equally against political liberty, 
the sacred rights of property, and religious charity. The just and en- 
lightened every where will look to the justice of the country and to its 
liberality to the sufferers to efface the foul disgrace.’ ? 


Reports of Cases argued and determined in the English Courts of Common 
Law, with Tables of the Cases and Principal Matters. Edited by the 
Hon. Tuomas Serceant, of the Supreme Court of Pennsylvania, 
Vol. XXIV. Containing Cases in the Court of King’s Bench, in 1832 
and 1833, and at Nisi Prius, in 1831, 1832 and 1833. Philadelphia, 
P. H. Nicklin & T. Johnson. 18348. vo. 


[The following jeu desprit exposes a fault, with which the above pub- 
lication is in a degree chargeable ; though, we are disposed to believe, 
that it would be very difficult—nearly next to impossible—to republish 
the English Reports, on the plan upon which this proceeds, without 
leaving some ground for similar objections. Every lawyer, who keeps 
the run of Westminster Hall, must be aware of the vast number of 
volumes, which the reports of cases decided there occupy in the course 
of a year, and which the prompt intercourse between the United States 
and England, speedily casts upon the profession in our country, in 
numbers, according to the similitude of Milton, ‘like locusts warping 
on the eastern wind.’ To save the expense of money and of time — 
more valuable than money—to the profession in buying, and afterwards 
reading the decisions which, of course, must abound in the English 
reports, which can have but little bearing on the jurisprudence of our 
own country, and will, therefore, scd but little light upon legal investi- 


’ Bunker Hill, in Charlestown. 


* See the Report of the Boston Committee, relating to the destruction of 
the Ursuline Convent, August llth, 1834. 
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gations here, Messrs. Sergeant and Lowber, of the Philadelphia bar, 
commenced the present publication. Since the death of Mr. Lowber, 
it has been continued under the sole editorship of Mr. Sergeant, notwith- 
standing his advancement to the bench of the supreme court of Penn- 
sylvania. The object of the editors has been to present reports of all the 
cases, as fast as they were published in England, that seemed to be of 
interest to the profession in this country, preserving, nevertheless, the 
abstracts or marginal notes of those cases, which they did not see fit to 
retain in their publication. In this way they have republished the 5th, 
6th, 7th, and 8th, volumes of Taunton, in the Common Pleas ; Starkie, 
at Nisi Prius; Marshall, in the Common Pleas ; Moore, in the Common 
Pleas ; Broderip, and Bingham, in the Common Pleas; the 3d, 4th, and 
5th volumes of Barnwall and Alderson, in the King’s Bench ; Gow, at 
Nisi Prius ; Barnwall and Cresswell, in King’s Bench ; Bingham, in the 
Common Pleas ; Carrington and Payne, at Nisi Prius; Dowling and 
Ryland, in the King’s Bench ; Moore and Payne, in the Common Pleas ; 
Manning and Ryland, in the King’s Bench ; Chitty’s Cases of Practice ; 
Barnwall and Adolphus, in the King’s Bench ; Ryan and Moody, at Nisi 
Prius ; and Moody and Malkin, at Nisi Prius. The volumes of these 
reporters, being upwards of seventy in number, as published in England, 
are so reduced, or razeed, as to be contained in the comparatively mod- 
erate number of twenty-four of the American reprint. With the greatest 
care and industry it is probable, that the editors would omit some cases, 
which bear upon our jurisprudence — especially such cases, as like that 
referred to by our correspondent, though of considerable importance in 
some parts of the United States, would be of little value in the state, 
where the editors happen to reside. The present communication may 
put the present respectable editor on his guard in this respect. Ep. Jur.] 


To the Editor of the Jurist. 

Hearken, dear sir, to a voice that is sent forth to you from a great 
distance, and accord its prayer. You must know that | amap...t....r 
at law, living in the county of Sullivan in the state of New York, in a 
township, upon which my great grandfather squatted many a long year 
ago. Owing to various mishaps, ‘ the dirty acres have slipped through 
the fingers’ of his posterity, and I am compelled to ‘ moy! in law’ for 
the sustenance of myself, my wife, two sons (excellent Jackson men) 
and three daughters. My library is a passable one, having been much 
enlarged since the establishment of a branch of the temperance society 
in our village. Among my tomes, I number twenty-three volumes of 
the Condensed English Common Law Reports, and the sixth American 
edition, (that which you castigated in your twenty-secoud number) of 
Chitty’s Pleadings. I bought them on a recent visit to the city of 
Penn, for a large sum of money, to wit, $110; a sum which I then and 
there resolved to have again from the two or three generous clients that 
belong to me, by imposing a small tax on every item of business that I 
shall have to do for them for the next twelve months; for I do not see 
why we lawyers should not pluck from our liberal clients to make up 
for the meanness of our stingy ones, on the same principle that honest 














1835. ] Condensed Common Law Reports. 233 


tradesmen charge their honest customers higher, to repair the losses 
which they sustain through their non-paying debtors. Though the 
money which I disbursed for these books departed from my pocket 
accompanied with a groan ex visceribus, | consoled myself with the 
reflection that they would be useful to me in more cases than one. 

The first time that I had need to recur to them was in an action of 
trover. My aforesaid Chitty (vol. 1, p.537,) informed me, that the statute 
of limitations must be specially pleaded, and referred me in note (r) to 
8 Barn. & Cres, 235, for the form of the plea. You may imagine with 
what delight I took down the volume that contained it— it is the 15th 
of the series—and you may also imagine with what horror I saw, at 
page 219, that the case was omitted, and that all the learned condensers 
have inserted is its name and syllabus. It is true that, by way of doing 
as much as possible, they have favored us with the baptismal names of 
the parties, accessaries which they neglect in the succeeding case that 
is reported at length. Therefore, all we learn as to the case in question 
is this: Joseph Pratt, administrator of Jan Pratt, v. Swaine, p. 285, 
(meaning, of 8 B. & C., which is not in our village.) 

‘To a declaration in trover by an administrator, alleging the grant of 
letters of administration to the plaintiff, and that the defendant, know- 
ing the goods to have been the property of the intestate in his lifetime, 
and of the plaintiff as administrator since his death, afterwards, and 
afier the death of the intestate, to wit, on, &c. converted the same 
goods, a plea of not guilty of the premises within six years is bad upon 
special demurrer.’ Finis. 

Now, sir, this case may have appeared unimportant to the learned 
condensers, as Pennsylvania lawyers; because, being separated from 
that state only by the Delaware, which is up here, near its source, but 
a narrow stream, I have acquired some notions of its Jaw polity, and I 
know that pleading is of very little consequence to the profession there, 
they having substituted statements and counter-statements for declara- 
tions, pleas, replications, rejoinders and surrejoinders. But, sir, allow 
me to say what you and your readers doubtless know, that the case is 
quite different in the state of New York, and I might add, in other 
states, where the pure light of pleading is stili fed and preserved, and 
will continue to be, as long — as pleaders know their own interest. My 
prayer is then, that you would publish this case in your next number, 
at length ; for I presume thet you have an original 8 B. & C. in Boston. 
I would also recommend to you to examine the series of Common Law 
Reports condensed, ab initio, in order that if there be any other cases 
omitted which should have been inserted, you may in the same man- 
ner supply them, provided always that their number should not be so 
great as to threaten to encumber your pages. I am your friend and 
subscriber. PRECENTOR. 


VOL. XIII.—NO. XXV. 20 
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A Practical Summary of the Law of Assignments in Trust for the benefit 
of Creditors, with an Appendix of the Forms. By Joseru K. ANGELL. 
Boston. Hilliard, Gray & Co. 1835. pp. 226. 


This is a small duodecimo volume on a subject of much practical in- 
terest to the profession. The author begins with remarks and citations 
of statutes, cases and opinions on the subject of fraudulent assignments, 
and conveyances. After remarking that, according to the general law, an 
assignment for the benefit of creditors is valid, the debts for the payment 
of which the assignment is intended to provide being a sufficient con- 
sideration, or in the language of Mr. Justice Bayley, that such an assign- 
ment ‘is the most honest act the party could do,’ the author proeceds— 


‘It is a doctrine peculiar to the commonwealth of Massachusetts, that 
an assignment in trust for creditors, is so far a fraud upon the attachment 
law and trustee process, that an attaching creditor will be preferred to 
those creditors who have not assented to the assignment, though the 
assignment does not in terms impose upon the creditors any onerous 
condition.’ Though this doctrine would seem to be favored by the 
ease of Brown v. Burrell,* in Connecticut ; yet, we have been told by 
Judge Swift, that that case is incorrectly reported, and that no inference 
ought to be drawn from it. ° 

‘ The attachment law was relied on as an objection to an assignment, 
in a case before Mr. Justice Story —the case of Halcey v. Whitney. * 
The judge thought, that it was assuming the whole question, to say that 
a general assignment is a fraud upon the attachment law, and there- 
fore void. The difficulty of the argument, he thought, was, that the 
debtor’s property cannot be attached or taken in execution, unless at 
the time it belongs to the debtor; and that if he has bond fide parted 
with it, it no longer remains subject to process against him. If, he seid, 
by the principles of law, it is not dishonest to convey all a debtor’s 
property for the benefit of all his creditors, if it he a moral and just 
discharge of duty, then it is no answer to say, that one creditor may be 
defeated of process to levy his whole debt; for it may be as forcibly re- 
plied, that by the opposite course, all other creditors would lose theirs. 
This has been adjudged to be the correct doctrine, in the state of 
Maine.’® 

If the assignment does not provide for any discrimination among the 
creditors, they will be entitled to distribution in the proportion of their 
debts. But one creditor or a number may be preferred. p. 23. But 


1See Widgery rv. Haskell, 5 Mass. Rep. 15) ; Stevens v. Bell, 5 Mass. 
Rep. 342; Marston v. Coburn, 17 Mass. Rep. 454 ; and more especially the 
late case of Russell 7. Woodward, 10 Pick. Rep. 408; New England Bank 
v. Lewis, 8 Pick. Rep. 113. 

? Brown ». Burrell, 1 Root’s Rep. 252. 

3 Hempstead v. Starr, 3 Day’s Rep. 340. 

4 Halcey v. Whitney, 4 Mason’s Rep. 206. 

5 Canal Bank v. Cox, 6 Greenleaf, 395. 
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Mr. Justice Brackenridge, p. 3, and Mr. Chancellor Kent, p. 32, intimate 
some doubt as to allowing such a preference. But it can be avoided 
only by a bankrupt or insolvent law, p. 34. Not only creditors may be 
preferred, but also sureties and indorsers, p.35. Preference may be given 
not only to a creditor, but also to a particular debt in whosever hands, 
p- 40. So indemnity against future liabilities may be provided, p. 42. But 
secret agreements for a preference of one creditor, stipulating better 
terms for him than those appearing on the deed, are void as being a 
fraud upon the other creditors, p. 45. 

Any person, capable of contracting, may make an assignment, p. 43. 
It has been doubted whether a partner can assign the whole partnership 
effects for the benefit of creditors, but ‘the better opinion’ is, that he 
may, p. 49. 

An assignment under a foreign bankrupt law does not transfer to the 
assignees the bankrupt’s property in this country, p. 57; though other- 
wise decided by Chancellor Kent, in New York, with strong authorities 
and arguments in favor of his opinion. 

A schedule of the property is not in all cases essential to the validity 
of the assignment, p. 66, even though the assignment provide for annex- 
ing one, p. 67. 

It has been held by a recent decision in England, that where an 
assignor under pecuniary embarrassment remains in possession of 
property assigned by him to a creditor, this is not conclusive evidence 
of fraud, p. 81. 1 Ryan and Moody, 312. 

‘In this country, the doctrine that a vendor’s remaining in possession, 
after an absolute conveyance of chattels, is conclusive evidence of fraud, 
or fraud per se, has been maintained, or strongly countenanced, by the 
federal judiciary, and by the courts of Virginia, Kentucky, and Pennsy!- 
vania.* On the other hand, in the states of Massachusetts, Connecticut, 
New Hampshire, North Carolina, Maine, and Alabama, such possession 
is held to be only strong prima facie evidence of fraud, and Jegally sus- 
ceptible of an explanation consistent with good faith.2_ It might, perhaps, 
be inferred from the case of Sturtevant v. Ballard,* that in New York, 


1 Hamilton v. Russell, 1 Cranch, 309; Bohlen v. Cleveland, 5 Mason, 
174; Meeker v. Wilson, 1 Gallison, 419; 2 Kent’s Com. 410, (Ist. ed. ;) 
Alexander v. Deneale, 2 Munf. Rep. 341 ; Thomas v. Soper, 5 Ib. 28; Fitz- 
hugh v. Anderson, 2 Hen. & Munf. Rep. 289; Baylor v. Smithers, 1 Lit- 
tell’s Rep. 112; Clow v. Woods, 5 S. & Rawle, 278; Dawes v. Cope, 4 
Binn. Rep. 258. See, also, Croft v. Arthur, 3 Dessausure’s Rep. 229, in 
the court of chancery of South Carolina. 

? Brooks v. Powers, 15 Mass. Rep. 247 ; Bartlett v. Williams, 1 Pick. Rep. 
295 ; Badlam v. Tucker, 1 Pick. Rep. 399; New England Marine Insurance 
Company ». Chandler, 16 Mass. Rep. 279; Wheeler v. Train, 3 Pick. Rep. 
255; Adams v. Wheeler, 10 Ib. 199; Ingraham v. Wheeler, 6 Conn. Rep. 
277; Haven v. Low, 2 N. Hamp. Rep. 18; Trotter v. Howard, 1 Hawk’s 
Rep. 820; Cox v. Jackson, 1 Haywood’s Rep. 423; Malone v. Hamilton, 
Alabama Rep. 236; Brinley v. Spring, 7 Greenleaf ’s Rep. 241. 

3 Sturtevant v. Ballard, 9 Johns. Rep. 337. 
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the strict doctrine prevails; but the contrary clearly appears from the 
cases of Bissell v. Hopkins,’ and Hall v. Tuttle.? In these cases, the 
court went upon the ground, that, if possession be not taken under an 
absolute bill of sale, it is only primd facie evidence of fraud, and is open 
to explanation : and the only reason, say the New York courts, why the 
continuance of the vendor in possession can be accounted fraudulent, is, 
when it gives him a false credit, by which third persons are deceived.’ ® 

Whether an assignment will be defeated or its validity affected by the 
circumstance of its containing a release of the debtor, and whether such 
a release will be valid, are vexed questions. ‘The weight of American 
authorities is in favor of the validity of a stipulation for a release. The 
general practice in England, is decidedly in favor of introducing imto 
assignments a clause like the one in question.’ p. 114. 

Reservations of property for the debtor’s own use, with an intention 
of withdrawing it from his creditors, are void as against ereditors, p. 
128, and where an assignee concurs in the design it renders the assign- 
ment void, as it has been held in some cases, p. 143. 

It is not necessary to the validity of an assignment to trustees for the 
benefit of creditors free from conditions, that the creditors should give 
previous assent, the assignment being for their benefit they will be pre- 
sumed to assent, until the contrary appears. p. 169. But in Massachu- 
setts, the assignment is only valid against attaching creditors, in favor of 
those creditors who have assented. p. 173. The assent of a creditor to 
an assignment may be proved by other evidence than his signing, at 
least unless the signature is rendered indispensable by the instrument. 
p. 186. Though a partner cannot bind his co-partners by deed directly, 
yet he may compound and release the debt and by so doing may in 
effect bind his co-partners. p. 189. Ifthe time of assent is limited by 
the instrument to a certain period, it must be given within the time 
limited and will not be afterwards admitted to the prejudice of other 
creditors. p. 190. 

Such is a hasty outline of the doctrines and contents of Mr. Angell’s 
work, which is very short, and written in a very easy and popular style. 
The doctrines are generally correctly stated, we say generally, for we do 
not profess to have examined them minutely, so minutely as to test the 
author’s positions in every instance. He has not, in all cases, followed 
out the doctrines of assignment to the utmost verge of the law upon the 
subject. The doctrine of the Jex loci as to assignments is disposed of, 
in a few paragraphs, and occupies much less space than in Judge Story’s 
work on the Conflict of Laws, which Mr. Angell appears not to have 
consulted before putting out his volume. Though the subject would 
probably have borne a more elaborate treatise, yet this will be a very 
useful practical manual, both in ard out of the profession. 


1 Bissell 7. Hopkins, 3 Cowen's Rep. 166. 
2 Hall v. Tuttle, 8 Wend. Rep. 375. 


3 See the numerous authorities cited to establish the same doctrine, in the 
Reporter’s elaborate note to Bissell 7. Hopkins, 3 Cowen’s Rep. 189. 
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Revue Etrangere — Foreign notice of Mr. Justice Story’s Commentaries 
on the Conflict of Laws. We have received numbers 10, 11 and 12, 
{ August, September and October,) of the Revue Etrangere, published at 
Paris and edited by M. Felix, containing several interesting articles. 
One of particular interest in our country is a review, by M. Felix, of 
Mr. Justice Story’s Commentaries on the Conflict of Laws. In the 
number for September the editor says, ‘we shall hasten to give an 
account of this remarkable work, in which M. Story examines the 
opinions of almost all the European authors who have written upon 
the subject.’ In the next number there is a formal review of the work, 
occupying six pages, which is quite an extended notice for this journal. 
We shall translate some passages. The editor begins thus: ‘ This work 
of an American jurist is calculated to excite the most lively interest in 
both hemispheres. M. Story is the first author who, in our time, has 
employed himself ex professo upon International Law, and we think he 
has fully performed the duty which he undertook. In order properly 
to appreciate the work, it may not be without benefit to become ac- 
quainted first with the person of the author. M. Story is one of the 
seven judges of the high court of justice at Washington (supreme court). 
He has already published several works of great merit, such as an edi- 
tion of Lord Tenterden’s Treatise on Maritime Laws (Shipping), adapted 
to the United States, and an extensive work on the Constitution of the 
United States. He occupies, at Harvard University, the chair estab- 
lished by the late M. Dane,’ author of a Digest of American Law. M. 
Story commences his work on the Conflict of Laws by a list of the 
European authors whose opinions he has quoted and examined. We 
regret the omission of Jean a Sande, of Abraham a Wesel and of one 


' We trust that many years of a green old age are yet in store for Mr. 
Dane. 

7 While this sheet was passing through the press, intelligence was re- 
ceived of the lamented decease of Hon. Natuan Dang, at his residence in 
Beverley, (Mass.) on Sunday, 15th February, aged 82, full of years and 
honor. Of the author of the Ordinance settling the North West Territory 
of the author of the Digest of American Law, and of the founder of the 
Professorship adorned by the talents and learning of Mr. Justice Story, we 
can only speak, as of one that was. 


20* 
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of the memoirs of M. Henry. He next gives an enumeration of the 
different English, Scotch and American decisions which he cites in the 
course of his work ; the author has forgotten to consult equally the 
jurisprudence (by which we understand the arrets, or decided cases, in 
contradistinction to the doctrines and discussions of text-writers,) of the 
continent of Europe, and especially that of France.’ 

Every one who has opened Mr. Justice Story’s work must have ob- 
served the great freedom with which he has drawn from the writers of 
the continent of Europe and especially of France. Indeed the discus- 
sion of their opinions occupies as large, if not a larger, share of his 
work than the cases decided under the common law. It is from a 
French writer that he has borrowed the appropriate motto on his 
title-page, and he has evidently used the work of this same writer more 
than any other, English, Scotch or American, referred to in the whole 
volume. There is hardly a page in which we do not find the name of 
Boullenois, or Bouhier, or Froland, or Le Brun, or some other French 
writer, to say nothing of the many Dutch authors whose works are in 
Latin. But the decided cases or arrets of the continent of Europe are 
hardly accessible to a writer in our country. The means for consulting 
the authors of the continent are quite limited; and the labor fatiguing 
enough, without being compelled to explore the volumes of cases, of 
which the lawyers there complain as much as those under the common 
law. As to the works of Sande and Wesel, we are inclined to believe 
but little additional light could have been drawn from them. In ex- 
amining them we have found no reason to regret that Mr. Justice Story 
has not referred to them. With regard to the memoir of M. Henry, we 
confess ourselves at a loss. If the editor means by this the English 
Treatise on Statutes by Mr. Henry, he is mistaken, for it is used freely 
in the work in question. If he means a tract by Claude Henrys, the 
French jurisconsult, it would seem as if he was mistaken, for Mr. 
Justice Story has referred to all his works, as preserved in 4 vols. 
folio and edited by Bretonnier. 

Afier the introductory remarks above translated, the editor gives a 
slight sketch of each of the seventeen chapters of the work, at the close 
of which he says: ‘ We exceedingly regret that our limits do not allow 
us to analyze each chapter by itself; we have found, upon all the matters 
of international law, the discussions perfectly reasoned and supported 
by authorities. Nothing seems wanting, in our view, in order to render 
them complete, but an examination of some questions which have been 
raised on the continent of Europe and chiefly in France, since the pub- 
lication of the different works cited by M. Story. Notwithstanding this 
defect, the work will be consulted with profit on all questions of Inter- 
national Law.’ The editor next, in order to give his reader an idea of 
the manner of the author, furnishes a translation of three sections (§ 
495, 496, 497,) from the chapter on Foreign Guardianships and Admin- 
stration. 

We feel much gratified by the spirit which pervades this notice, evi- 
dently regarding the whole band of authors as of one large family, ix 
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which the distinctions of countries and nations are unknown. Mr. 
Justice Story’s work is saluted by the French reviewer with as much 
cordiality as would have been extended to the production of a native 
Frenchman and a fellow-countryman. We are afraid things are not so 
ordered in England. 


In one of the numbers of the Revue Etrangere the American Jurist is 
noticed, 


Legal Intelligence from England. Since our last number several im- 
portant changes have occurred in some of the high offices of the law. 
Sir John Leach, the Master of the Rolls, died on the 16th of September 
last at Edinburgh, and Sir Charles Pepys has been appointed to succeed 
him, with the general approval of the public and the profession. The 
Solicitor Generalship, vacated by Sir Charles Pepys, was first offered to 
Mr. Bickersteth and by him declined. Mr. Bickersteth was a friend of 
Jeremy Bentham and inclines, perhaps, to the radical party in politics. 
On his refusal, the ministry selected Mr. Rolfe, who was the only equity 
lawyer of note fortunate enough to possess a seat in Parliament. These 
changes had hardly taken place when a great political change occurred, 
which, as usual, caused changes in the law offices. The whig ministry, 
under whose conduct the Reform Bill was carried through Parliament, 
went out of office about the middle of November last. Lord Brougham 
resigned the great seal November 20th, having held it four years within 
two days. He was succeeded by Lord Lyndhurst, the Chief Baron of 
the Exchequer. The high place made vacant by his promotion has 
been conferred upon Sir James Scarlett, who is to be raised to the 
peerage under the title of Baron Abbinger, (near Dorking,) in the county 
of Surrey. Abbinger is the country seat of Sir James. Mr. F’. Pollock 
has been made Attorney General. The office of Solicitor General, 
being declined by Mr. Pemberton, has been conferred upon Mr. Follet. 
Sir Edward Sugden has been appointed Lord Chancellor of Ireland 
vice Lord Plunkett. 

Charles Phillips, well known in our country as an Irish orator, has 
been for some time a practitioner at the Old Bailey. He is said to have 
been recently appointed to the office of public prosecutor in the new 
Metropolitan Criminal Court, at ‘about £2000 a year,’ 

The venerable Sir Robert Graham, formerly one of the Barons of the 
Exchequer, who is now upwards of eighty years of age, came into the 
Court of King’s Bench November 4th. The barristers all rose to 
receive him. 

Professor Lumley, successor to Professor Amos, has commenced his 
Lectures on English Law. He professes to divide his course into three 
parts. In the first division he will examine the rights of persons; in 
the second, the rights over property ; in the third, the recovery of rights 
and the redress of public and private injuries. 
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Lord Brougham’s Farewell Speech. We give the speech made by 
Lord Brougham, when he left the Court of Chancery, on his resigna- 
tion. The remarks which follow are from the Legal Examiner. 

‘“T have now disposed of all the cases that have been heard . before 
me up to the last, and it is with great satisfaction that 1 quit this court 
without putting any one party to the expense and delay of having his 
cause re-heard before another judge. I have equal satisfaction in ob- 
serving, that besides a cause which stands over by consent of parties 
for the attendance of common law judges, there are only two cases 
which remain to be heard of those that were set down before the last long 
vacation. As I had no right to press the parties closer than this, it was 
my intention, if I had remained here, to adjourn the court on the last 
day of term, early in the next week, to next term, the 11th of January, 
as I was obliged to adjourn it for a like reason in the month of June, all 
the business being then also disposed of. Thus I have the greatest 
satisfaction that this court, represented by its enemies as the temple of 
discord, delay, and expense, has been twice closed within five months ; 
and I ascribe this singular felicity in great part to the tried ability and 
indefatigable industry, of my most learned and excellent coadjutors, 
the present Vice-Chancellor, and my learned friend the late Master of 
the Rolls, and in part also to the labors and talents of the Bar. That 
the same good fortune will follow my successor I confidently expect, 
for he, too, will have the aid of his Honor the Vice-Chancellor, and he 
will have the further aid of the present Master of the Rolls, whose 
high accomplishments as a lawyer, — whose consummate fitness for the 
judicial office, renders his elevation at once the greatest benefit to the 
public, and is my own best title to the gratitude of the profession!” 

‘This address was read by his lordship in the most impressive and 
significant manner, and was listened to with the deepest attention by 
the auditors. He delivered the concluding sentence with great em- 
phasis, and immediately walked, or rather rushed, out of the court. It 
is true he made a low and hurried bow to the bar; but his exit was so 
abrupt, that, had they desired to express their regret at his departure 
from office, they would scarcely have been afforded an opportunity. 
We understand that Lord Brougham is now in Paris. What business 
he can have there we cannot imagine ; but we are quite sure that even 
his best friends must regret that he should visit that factious capital at 
this juncture.’ 


Appointment of Mr. Justice Wayne. In the early part of the session of 
the present Congress, the Hon. James M. Wayne, a member of the 
House of Representatives from Georgia, was appointed a Justice of the 
Supreme Court in the place of Mr. Justice Johnson deceased. 





Resignation of Mr. Justice Duvall. Since the commencement of the 
present term of the Supreme Court of the United States, the venerable 
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Mr. Justice Duvall has resigned his seat in the court, and the Hon. 
Roger B. Taney, of Maryland, has been nominated to the Senate to 
supply the vacancy, but at the time of sending the present notice to 
the press, no intelligence has been received of the confirmation or 
rejection of this nomination by the Senate. 


Professor of Law in Transylvania University. The Hon. George 
Robertson, Chief Justice of the state of Kentucky, has been appointed 
Professor of Law in Transylvania University, and has accepted and 
commenced the duties of his office. 


Massachusetts Revised Statutes. The commissioners appointed to 
revise the Laws of Massachusetts, Hon. Charles Jackson, Asahel Stearns, 
and John Pickering, have reported the second, third, and fourth parts 
of a code, and are expected soon to report the first part. The general 
divisions follow the New York code, the subdivisions being somewhat 
varied. The parts reported have been committed in the legislature to 
a committee of forty-eight, who hold three afternoon sessions a week. 
It appears to be impracticable to continue the session long enough for a 
final action on the code. We have been able only cursorily to examine 
the second and third parts, which seem to present a very rigid analysis 
of the statutes, well arranged with clear and precise phraseology, emen- 
dations, and copious notes explanatory of all the alterations proposed. 
It is the general opinion that the commissioners have, so far acquitted 
themselves with great success. We shall hereafter call the attention of 
our readers to this code. 
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CONTINENTAL. 


Exposition succincte des productions les plus récentes dans la science 
du droit en Allemagne et a l’étranger (Summarium des Neuesten in der 
deutschen und auslaendischen Rechts wissenschaft), par une reunion 
de jurisconsultes, publi¢e par M. le docteur Emile Kind, a Leipzig. 

Lois commerciales rendues dans le royaume de Saxe depuis son or- 
ganisation constitutionelle, in 8vo. 

Principes du droit public constitutionnel, administratif et des gens, ou 
Manuel du Citoyen, sous un gouvernement représentatif; par M. Pin- 
heiro Ferreira. 3 vol. in-18. Paris. 1834. Chez Rey et Gravier, 
Ailhaud, Treuttel et Wurtz et Levrault. 

Considérations historiques et diplomatiques sur les ambassades des 
romains, comparées aux modernes ; par M. Weiske, conseiller de cour, 
etc. Zwickau (Saxe), 1834. 

De Vinstitution des juges de paix, notamment de leur compétence et 
de leurs rapports avec les autres autorités judiciaires et administratives 
(Ueber das Institut der Friedensrichter, etc.); traduction de Pouvrage 
de M. le président Henrion de Pansey, précédée d’une préface, {ac- 
compagnée de notes et suivie d’un appendice; par M. Hoffmann, con- 
seiller 4 la Cour d’appel de Deux-Ponts (Baviere rhénane), 1 vol. in 8vo. 
1834. 

Sommaire des législations des états du Nord, Danemark,’ Norwége, 
Suéde, Finlande et Russie: pour servir 4 étude des législations com- 
parées; avec des notes; par M. Angelot, avocat a la cour royale de 
Paris. Paris, 1834, chez Cotillon, libraire, 1 vol. in 8vo. prix: 8 fr. 

Recherches sur l’origine de la coutume de Normandie, par M. Daviel, 
avocat 4 Rouen, membre de la société des antiquaires de Normandie. 
Caen, 1834. 

Théorie de la Procédure civile, par M. Boncenne, avocat a la cour 
royale, et doyen de la faculté de droit de Poitiers. Tom. 3; in 8vo. 
Poitiers, chez Saurin fréres, Paris, chez Brissot-Thivars, Alex. Gobelet, 
et veuve Charles Béchet. 1834. 

Pardessus, Collection des Lois Maritimes antericeures au XVIIIe 
Siecle. Tome 3eme. 4to, Il. 5s, 

Prudhon, Traite du Domaine Public, ou de la distinction des biens 
ponsidérés principalement par support ou Domaine public. 3 vol. 8vo. 
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Rigal, Traite des Transactions, suivant les principes du droit Francais, 
tant d’apres les lois anciennes que d’apres le code civil, ou moyer de 
prevenir les proces et de terminer les differends a l’amiable. 8vo. 

Parant, Lois de la Presse en 1834, ou Legislation Actuelle sur ’im- 
primiere et la librarie et sur les delits et contraventions commis par 
toutes les voies de publication. 8vo. 7s. 

Revue de Legislation et de Jurisprudence. Tome ler. Ire Livrai 
son. Prix annuel 18s. 

Philémon Lermet, Des Institutions Judiciaires. Discours Historique 
servant d’Introduction a la Theorie de Application des Lois. 8vo. 

Corpus Juris Canonici, ed. Richter. Fase. II. et III. 4to. 7s. 

Basilicorum Libri XX. ed. Heinbach. 4to. Fasc.IV. Lips. 7s. 

Ulpiani Fragmenta, ed cum Notis Hugo. 8vo. £erol. 2s. 6d. 

Haenel, Dissensiones Dominorum, sive controversia vet. Juris Ro 
mani interpretum. gr. 8vo. Lips. Il. 2s. 6d. 

Herrmann, De Abolitionibus Criminum ex sententia juris Romani. 
Rvo. Lips. 2s. 

Schneider, Questionum de Servio Suelpicio Rufo Icto Romano 
Specimen I. et II. 8vo. Lips. 3s. 6d. 

Burchardi, Geschichte und Institutionem des romischen Rechts. 8vo. 
Kiel. Kiel. 10s. 

[History and Institutions of the Roman Law.} 

Savigny, Von dem Schutz der Minderjahrigen im romischen Recht, 
und insbesondere von der Lex Pretoria. 4to. Berl. 2s. 6d. 

[On the protection of minors in the Roman Law, and in particular, the 

Lex Pretoria. ] 

Low, Ueber akadem, Lehr-und Lern-weise mit vorzughcher Ruck 
sicht auf die Rechts Wissenschaft. 8vo. Heidelb. 2s. 

[On academical modes of teaching and learning, more especially in 
reference to the science of law.] 

Albrecht Die Stellung der romischen Acquitas in der Theories des 
Civil-Rechts. 8vo. Dresd. 2s. 6d. 

[The position of the Roman Equity in the Theory of civil rights.] 

Savigny, Geschichte des romischen Rechts in Mittelmalter. 1ster — 
3ter Bd. te Ansgabe. 8&vo. Heidelburg. 2. 7s. 

[History of the Roman Law in the middle ages.] 
Erb, Versuch uber das gesetzliche Pfand-Recht. 8vo. Wien. 2s. 6d. 
[An essay on the law of pledges.] 
Thibaut, System des Pandekten-Rechts. 8te verb. Auflage. 8vo. 2 
Bde. 1. 
[System of the laws of the Pandects.] 


Rudorff, Das Recht der Vormundschaft. 3ter Bd. 8vo. Berlin. 6s. 
[The law of guardianship. } 
Weitzel, Geschichte der Staats. Wisserschaft. 2ter. The. 8vo. 10s. 
[History of Politics.] 
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ENGLISH. 


A Compendium of Mereantile Law. By John William Smith, of 
the Inner Temple, Esq., Barrister at Law. In 8vo. price lis. boards. 
pp- 554. 

[The London Legal Examiner has no hesitation in pronouncing this 


book among the most useful works published for some time. From 
the ‘Table of Contents we should think it must be instructive.] 


The Law relating to the Duties on Probates and Letters of Adminis- 
tration in England, and inventories of Personal or Moveable estates in 
Scotland, and on Legacies and Successions to Personal or Moveable 
Estates in Great Britain; also the Rules and Practice of the Legacy 
Duty-office in London, and correct copies of the Forms used in the 
Department, with Instructions for filling them up. By Thomas Gwynne, 
Esq., Comptroller of the said Duties. In 8vo. price 9s. boards. pp. 282. 
[The London Law Magazine calls this the best work of the sort that 

has yet appeared. ] 

The Act for the Amendment of the Poor Laws, with Practical In- 
troduction, Notes and Forms. By John Frederick Archbold, Esq., 
Barrister at Law. In 12mo. price 5s. boards. pp. 162. 

The Act for the Amendment and Better Administration of the Laws 
relating to the Poor, with Explanatory Notes and a copious Index. By 
John Tidd Pratt, Esq., Barrister at Law, who assisted in preparing tlie 
Bill. In 12mo. 2s. 6d. sewed. pp. 140. 

‘he Poor Law Amendment Act, with a Commentary on the Powers 
of the Commissioners; and a General Introductory View, showing 
how the Act affects the Law of Relief, Settlement, Removals, and Ap- 
peals ; with the changes made in Gilbert’s and other Incorporations ; 
also an Account of the dropped clauses, not included in the act, but 
recommended in the Report of the Commissioners. By William Theo- 
bald, Esq., Barrister at Law, the Drawer of the original Bill for the 
Commissioners. In 12mo. price 6s. boards, pp. 196. 

A Digest of all the Election Reports, from the earliest to the present 
time, including the Cases at Common Law, with a copious Index. By 
Charles F. F. Wordsworth, Esq. of the Inner Temple, Barrister at Law. 
In 8vo. price 1Js. 6d. boards, pp. 191. 

A Summary of Colonial Law, the Practice of the Court of Appeals 
from the Plantations, and of the Laws and their Administration in all 
the Colonies ; with Charters of Justice, Orders in Council, &c. &c. &c. 
By Charles Clark, Esq., of the Middle Temple, Barrister at Law. In 
8vo. price £1 4s. boards, pp. 746. 

The Practice at the Chambers of the Judges of the Courts of Com- 
mon Law in Civil Actions. By William Bagley, Esq., of the Inner 
Temple, Special Pleader. In 12mo. price 10s. boards, pp. 433. 


[This book is reviewed in the Legal Observer, and is called a useful 


manual. | 
The Science of Legal Judgment; a Treatise designed to show the 
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materials whereof, and the process by which the Courts of Westmin- 
ster Hall construct their Judgments; and adapted to practical and 
general use in the Discussion and Determination of Questions of Law. 


By James Ram, of the Inner Temple, Barrister at Law. In 8vo. price 
10s. boards, pp. 245. 


[This work has been formally noticed by the Legal Examiner,the Legal 
Observer, and the Law Magazine. We hope to be able to procure a 
copy of it, in order to make it the subject of an article.] 


A Review of the Chandos Peerage Case, adjudicated 1803, and of the 
Pretensions of Sir Samuel Egerton Brydges, Bart. to designate himself 
per Legem Terre Baron Chandos of Sudeley. By George Frederick 
Beltz, Esq. Lancaster Herald. In &vo. price 10s. boards. 

[The Law Magazine says this work proves most conclusively that Sir 
Samuel Egerton Brydges has not title to the barony. His amusing 
autobiography, recently published, must be familiar to many of our 
readers. | 

he Practice of the Law in all its Departments; with a View of 

Rights, Injuries, and Remedies, as ameliorated by recent Statutes, 

Rules and Decisions ; showing the best Mode of creating, perfecting, 

securing, and transferring Rights; the best Remedies for every Injury, 

as well by Acts of Parties themselves, as by Legal Proceedings ; and 
either tp prevent or remove Injuries; or to enforce specific Relief, Per- 
formance, or Compensation. And the Practice in Arbitrations; before 

Justices; in Courts of Common Law; Equity; Ecclesiastical and 

Spiritual; Admiralty; Prize; Court of Bankruptcy; and Courts of 

Error and Appeal. With New Practical Forms. Intended as a Court 

and Circuit Companion. By J. Chitty, Esq., of the Inner Temple, Bar- 

rister. In 2 vols. royal 8vo. Part IV. price 16s. pp. 626. 

(The Law Magazine says, ‘the further Mr. Chitty proceeds the more 
do we become convinced of the merits and great utility of this publi- 
cation.’] 

An Analytical Digest of all the reported cases determined in the 
House of Lords and the Courts of Common Law and Bankruptcy, &c. 
By 8. B. Harrison, Esq., Barrister at Law. 2d Edition. 3 vols, Lon- 
don. 1834. 

[This work is well known to the profession in this country. This 
edition is said to be much improved. } 

The Conveyancer’s Assistant; or a Series of Precedents in Convey- 
ancing, &c. By George Crabb, Esq., Barrister at Law. 2 vols. Lon- 
don. 8vo. pp. 1000. 

[Mr. Crabb is already favorably known by the publication of his learned 
and useful Dictionaries. } 

A Concise View of the Principles, Object and Utility of Pleadings; 
and of the Causes of the Abuses in Modern Practice, and the impera- 
tive necessity for reformation in these respects and the consequent 
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great importance of the New Rules; with Observations for the use of 
Students, &c. &c. By Joseph Chitty, Esq. London. 1834. 


[Mr. Chitty, from the number of his works, will be the Lopé de Vega of 
the Common Law. The volumes already published by him would 
weigh down those of the great Spanish dramatist. We should think 
that the present publication, from what we have seen of it in the 
Legal Observer, would be quite useful. The profession in our 
country are in danger of forgetting the value of Special Pleading.] 


Lectures on the Law of England, by R. Woodeson, late Vinerian 
Professor in the University of Oxford. A new edition, with Notes and 
Additions, bringing the Law down to the present time. By W. R. 
Williams, D. C. L. Vinerian Fellow. 3 vols. London. 1834. 


[We are glad to see a new edition of this valuable work | 


AMERICAN. 


A Practical Summary of the Law of Assignments in Trust for the 
Benefit of Creditors; with an Appendix of Forms. By Joseph K. 
Angell. Boston. 1835. 12mo. pp. 226. 


[Noticed in the present number.] 


Chitty’s Medical Jurisprudence. First American Edition, with Notes 
and Additions adapted to American Works and Judicial Decisions. 
Part 1. Philadelphia. Carey, Lea & Blanchard. 1835. 8vo. 


{The English edition was noticed in our last number.’ In turning over 
the leaves of the present edition we have not been able to discern the 
notes and additions of the American editor. We presume that he is 
not a gentleman of the bar, but of the medical profession.] 


Reports of Cases argued and determined in the Court of Chancery of 
the State of New York. By Alonzo C, Paige. Vol. 1V. New York. 
1834, 

[This volume comprises the decisions of Chancellor Walworth from 

April, 1832, to October, 1834.] 

Reports of Cases argued and determined in the Supreme Court of 
Judicature and in the Court for the Correction of Errors of the State of 
New York. By John L. Wendell. Vol. XI. Albany. 1834. 


[The cases in this volume will be found in our Digest for the present 
number. ] 


A Digest of the Laws of England respecting Real Property. By 
William Cruise. Fourth American from the third London edition. 
With the addition of Notes, by Thomas Huntington. 6 vols. New 
York. 1854. 


[Mr. Cruises’s work has a distinguished reputation. While this edition 
was passing through the press in this country another edition was 
being published in England. The cost of the American edition is 
about half that of the English, and has an additional value from the 
American notes. ] 
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IN PRESS. 


A Digest of the Reports of the Courts of the United States, by Richard 
Peters, Reporter of the Decisions of the Supreme Court of the United 
States. 

The Practice in Admiralty in Civil Cases. By Andrew Dunlap, Esq., 
District Attorney of the United States for the District of Massachusetts. 
{From the sheets that we have seen of this work, we think it will be a 

highly useful publication, and will fill a gap in our libraries. The 


practice in Admiralty is proverbially dark and unintelligible to all but 
those initiated by a long experience. ] 





